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Foreword

MinterEllison is pleased to present the Retail Tenancy Legislation
Compendium — Eighth Edition. This invaluable resource is highly
recognised throughout the property industry and provides a detailed
summary of the legislation across all Australian states and territories
as at 23 September 2020.

Australia's retail tenancies (and some commercial and industrial) are
governed by state and territory governments each of whom are
responsible for their own tenancy legislation and regulation. However,
commercial operations — particularly in retail — are not bound by
geographic location. More often than not, retail operators conduct their
business on a national scale, meaning an understanding of the
provisions of retail tenancy legislation, both nationally and on a state-
by-state basis, is essential.

This compendium has been produced with both the landlord and the
tenant in mind and is presented in a format that enables a comparison
of the legislation relating to each specific issue. For example, when
addressing the review of rents nationally as well as across all states
and territories.

Whilst this compendium is comprehensive and detailed, it is by no
means exhaustive. Moreover, by paraphrasing the legislation, its
meaning may at times be open to interpretation. Accordingly, this
compendium must only be used as a guide and not as an in-depth
analysis of the finer legal points of the retail tenancy legislation in
Australia. If you require detailed legal advice, please contact any of our
retail tenancy experts listed on page 4 of the compendium.
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Legislation

STATE

VICTORIA

QUEENSLAND

TASMANIA

SOUTH
AUSTRALIA

WESTERN
AUSTRALIA

NEW SOUTH
WALES

AUSTRALIAN
CAPITAL
TERRITORY

NORTHERN
TERRITORY

LEGISLATION

Retail Leases Act 2003 ('RLA") incorporating the
Retail Leases Amendment Act 2005
('RLAA2005'), Retail Leases Amendment Act

2012 (‘'RLAA2012') and Retail Leases Amendment

Act 2019 (RLAA2019')

Retail Shop Leases Act 1994 ('RSLA')

Fair Trading (Code of Practice for Retail
Tenancies) Regulations 1998 ('CPRT')

Retail and Commercial Leases Act 1995 ('RCLA")

incorporating the Retail and Commercial Leases

(Miscellaneous) Amendment Act 2019 (RCLA2019')

Commercial Tenancy (Retail Shops)
Agreements Act 1985 ('RSA") incorporating the
Commercial Tenancy (Retail Shops)
Agreements Amendment Act 1998 (RSAA')
and the Commercial Tenancy (Retail Shops)
Agreements Amendments Act 2011
('RSAA2011")

Retail Leases Act 1994 (‘RLA’) incorporating

amendments made by Retail Leases Amendment

(Review) Act No 2 2017 (RLARA')

Leases (Commercial and Retail) Act 2001
(LCRA)

Business Tenancies (Fair Dealings) Act 2003
('BTA")

COMMENCEMENT DATE

RLA: 1 May 2003

RLAA 2005: Div 2 of Part 3: Various dates.
Some provisions were backdated to 1 May
2003. Most others came into effect on 22
November 2005

RLAA 2012: 20 November 2020

RLAA 2019: Div 2 of Part 3: 1 October 2020 or
an earlier proclaimed date. The balance on 23
September 2020

28 October 1994

1 September 1998

RCLA: 30 June 1995, excluding ss.63-66 which
commenced 16 September 1996

RCLA 2019: 1 July 2020

RSA: 1 September 1985
RSAA: 1 July 1999

RSAA 2011: Sections 1 and 2 on 14 December
2011. The balance on 1 January 2013.

1 August 1994, excluding Part 8 of the RLA
which commenced on 25 November 1994

RLARA: 1 July 2017 (subject to numerous
exceptions)

1 July 2002

1 July 2004
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Retail tenancy legislation compendium

Important notes

This compendium is a summary of the retail
tenancy legislation current in Australia as at 23
September 2020. All relevant amending
legislation passed prior to this date is
incorporated in the compendium. Any
subsequent amendments are not included.

Please note the following riders, applicable as at
the date of the compendium:

=  Victoria — the Retail Leases Amendment
Act 2019 was passed by Parliament in
September 2020. Division 2 of Part 3 of the
Act comes into effect no later than
1 October 2020. The balance of the Act
came into force on 23 September 2020.

=  Tasmania — the Fair Trading (Code of Practice
for Retail Tenancies) Regulations 1998 has
been reviewed and it is anticipated that new
legislation will be released late 2020.

Retail tenancy legislation compendium | MinterEllison
ME_134450426_19

Contacts

STATE

VICTORIA

QUEENSLAND

TASMANIA

SOUTH AUSTRALIA

WESTERN AUSTRALIA

NEW SOUTH WALES

AUSTRALIAN CAPITAL
TERRITORY

NORTHERN TERRITORY

MinterEllison

Level 23, Rialto Towers
525 Collins Street
MELBOURNE VIC 3000

MinterEllison

Level 22, Waterfront Place
1 Eagle Street
BRISBANE QLD 4000

MinterEllison

Level 23, Rialto Towers
525 Collins Street
MELBOURNE VIC 3000

MinterEllison

Level 10, Grenfell Centre
25 Grenfell Street
ADELAIDE SA 5000

MinterEllison

Level 4, Allendale Square
77 St Georges Terrace
PERTH WA 6000

MinterEllison

Level 40, Governor Macquarie Tower
1 Farrar Place

SYDNEY NSW 2000

MinterEllison
Level 3, 25 National Circuit Forrest
CANBERRA ACT 2603

MinterEllison
Level 1, 60 Smith Street
DARWIN NT 0800

To email an individual lawyer, use firstname.lastname@minterellison.com.

T: +61 3 8608 2000

T: +61 7 3119 6000

T: +61 3 8608 2000

T: +61 8 8233 5674

T: +61 8 6189 7800

T: +61 2 9921 8888

T: +61 2 6225 3000

T: +61 8 8901 5900

Max Cameron
Peter Mitchell
Jennifer McConvill

Robin Lyons
Adrian Rich
Mark Jenvey

Max Cameron
Peter Mitchell

Stephen Hill
Mark Hautop

Gehann Perera
John Prevost
Sarah Moore

Jakob Paartalu
Julie Purbrick
Tara Linn

David Crane
Edward Campbell
Penelope Coffey
Lachlan Drew
Jaqueline Fryar
Carmen Jap

Page 4



. wvc | ap | 7as | sa | wa | Nnsw | _acT | _NT

Leases

All leases of 'retail
premises' (including
renewals) entered into
on or after 1 May 2003
(s.11 RLA).

See definition of 'retail
premises' below.

The RLA dispute
resolution provisions
(Part 10) apply to
leases to which the
RLA or previous retail
legislation applies, and
to leases of retail
premises in Victoria to
which no retail
legislation applies
(s.81(1) RLA).

All retail shop leases
(s.12 RSLA) entered
into or renewed before
or after 28 October
1994 (s.13 RSLA).

Preliminary disclosures
about leases (Part 5)
and minimum lease
standards (Part 6) of
the RSLA do not apply
to retail shop leases
entered into, or
renewed, before 28
October 1994. The
Retail Shop Leases Act
1984 (Qld) continues to
apply to such leases.

The RSLA does not
apply to a retail shop
lease for the carrying
on of the business of a
service station if the
Competition and
Consumer (Industry
Codes — Oilcode)
Regulation 2006 (Cth)
applies to the carrying
on of the business
under a fuel re-selling
agreement within the
meaning of that
regulation

(s.20C RSLA).

The RSLA (apart from
Preliminary, Object of
Act, Interpretation
(Parts 1-3), Retail Shop
Lease Trading Hours
(Part 7) and
Transitional Provisions
(Part 12 insofar as it is
relevant)) does not
apply to 'short term
retail shop leases',
entered into on or after
3 April 20086, if the term
and any right to extend
(other than a holding

The CPRT applies to:

(a) alease of retail
premises with a
lettable area not
exceeding 1000m?
entered into on or
after 1 September
1998;

a lease of retail
premises with a
lettable area not
exceeding 1000m?
entered into before
1 September 1998
if varied after that
date in a manner
not provided for in
the original lease or
agreement to
lease;

a lease of retail
premises resulting
from the exercise of
an option contained
in a lease with a
lettable area not
exceeding 1000m?
entered into before
1 September 1998
if the original lease
is perpetually
renewable or the
new lease contains
a variation not
provided for by the
original lease; and

(d) a sub-lease of any
such premises,

(cl.2(1) CPRT).

'Lease’ is broadly
defined to mean any
agreement providing
for the occupation of
retail premises
(whether for a term
periodically or at will).
It includes an
agreement for lease
and a licence to use

—
o
-

—
o
~

All retail shop leases
entered into after 30
June 1995 including
licences or other rights
of occupation which are
non-exclusive, express
or implied, oral or
written, but excluding:

(a) leases during any
period where the
rent exceeds the
prescribed
threshold
(currently$400,000
per annum
excluding GST,
which amount will
be reviewed by the
Valuer-General in
October 2022 and
thereafter every
five years)
regardless of
whether the RCLA
applied at the time
the lease was
entered into or
renewed because
of the amount of
rent payable under
the lease;

(b) leases for 1 month
or less;

(c) occupation rights
arising from a sale
or purchase of
property, mortgage
or defined scheme;

(d) leases for which
the tenant is an ADI
(approved deposit -
taking institution),
insurance
company, local
council or the
Crown (State or
Commonwealth);

(e) if the tenant:

RSAA 2011: Applies to:

(a) all retail shop
leases entered into
after 1 January
2013; and

(b) existing retail shop
leases entered into
or renewed
pursuant to options
before 1 January
2013 except that:
(i) sections 12(3A)

(contribution to
landlord's
fittings void),
14A (relocation)
and 14C
(refurbishment)
of the RSA do
not apply to
existing retail
shop leases;
and
sections 6
(disclosure) and
13 (right to at
least five years
tenancy) of the
RSA as in force
prior to 1
January 2013
continue to
apply to
existing retail
shop leases
(cl.4 Sch 1
RSA).
RSAA 2011 does not
apply to any existing
leases, which were not
retail shop leases prior
to 1 January 2013 but
because of RSAA

2011, are subsequently

considered retail shop

leases once the RSAA

2011 came into effect.

(cl.5 Sch 1 RSA).

RSAA 1998: Applies to

all retail shop leases

(ii

=

All retail shop leases
entered into after 1
August 1994 unless the
retail shop lease was
entered into under an
option or agreement
made before that date.

The RLA does not
apply to retail shop
leases:

(a) for aterm of <
6 months without
any right for the
tenant to extend
the retail shop
lease by way of an
option to extend or
renew the lease
unless the tenant
has been in
possession without
interruption
for > 1 year (either
by way of a series
of leases or
extensions or
renewal of the
lease or leases);

(b) for a term of
25 years or more
including an option
for the tenant to
extend or renew
the lease; or

assigned after 1
August 1994 to
which the RLA
would not
otherwise have
applied,

(ss.6 & 6A RLA).

See definition of 'retail
shop' below.

The RLA applies to
agreements for lease in
the same way that it
applies to and in

—
O
~

Leases entered into or
renewed after 1 July
2002, or variations
made after that date,
relating to:

(a) retail premises
(other than
premises over
1000m? which are
leased to a listed
public company or
a subsidiary of
one);

small commercial
premises (ie
<300m? not in a
shopping centre);
and

specified premises
(eg premises
leased to an
incorporated
association, charity,
child care centre,
sports centre etc),

(s.12 LCRA).

The LRCA does not
apply to leases for a
term of < 6 months,
unless the tenant has
been in continuous
occupation of the
premises with the
owner’s consent for at
least 6 months when
the lease is entered
into (s.12(2) LCRA).

See definition of 'retail
premises' below.

(b

-

(c

-~

All retail shop leases
entered into after 1 July
2004 including licences
or other rights of
occupation which are
not exclusive, an
agreement which is
express or implied, an
agreement which is
oral or in writing, but
excluding:

(a) retail shops that
have a lettable area
of 1000m2or more;

retails shops used
wholly or
predominantly for
the carrying on of a
business by the
tenant on behalf of
the landlord;

retail shops within
premises where the
principal business
carried on at the
premises is the
operation of a
cinema or bowling
alley and the retail
shop is operated by
the person who
operates the
cinema or bowling
alley;

a retail shop that is
leased to a listed
corporation (within
the meaning of s.9
of the Corporations
Act 2001 (Cth)), a
subsidiary (within
the meaning of s.9
of the Corporations
Act 2001 (Cth)) of a
listed corporation or
a body corporate
whose securities
are listed on a
financial market
outside Australia

(b

-~

—
o
~

—
[}
-~
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over) is 6 months or
less (s.20A RSLA).

See definition of 'retail
shop leases' below.

the common area in a
shopping centre for a
term of > 6 months
(cl.1 CPRT).

See definition of 'retail
premises' below.

=

(i) inthe case ofa

lease entered
into on after 1
July 2020, is a
public
company, or a
subsidiary of a
public
company,
within the
meaning of
section 9 of the
Corporations
Act 2001 (Cth)
(other than a
public
charitable
company or a
subsidiary of a
public
charitable
company);

in the case of a
lease entered
into before 1
July 2020, or a
lease renewed
after 1 July
2020 (whether
on the same or
different terms)
pursuant to a
right or option
conferred by a
lease entered
into before 1
July 2020, is a
public
company, or a
subsidiary of a
public company
within the
meaning of
section 9 of the
Corporations
Act 2001 (Cth)
(including a
public
charitable
company or a
subsidiary of a
public

entered into after 1 July
1999 except extensions
or renewals pursuant to
options granted prior to
1 July 1999.

RSA: Applies to all
retail shop leases
entered into after 1
September 1985 but
does not apply to a
retail shop lease that
was entered into
pursuant to an option
granted or an
agreement made
before 1 September
1985.

See definition of 'retail
shop' below.

respect of leases
(s.3B RLA).

that is a member of

the World

Federation of

Exchanges, or a

subsidiary of such

body corporate
See definition of 'retail
shop' below.

Retail tenancy legislation compendium | MinterEllison

ME_134450426_19

Page 6




. wvc | ap | 7as | sa | wa | Nnsw | _acT | _NT

charitable
company);

(f) if, in the case of a
lease entered into
after 1 July 2020,
the tenant is a body
corporate whose
securities are listed
on a stock
exchange outside
Australia and the
external territories,
or a subsidiary of
such a body
corporate;

(g9) the regulations
exclude
(conditionally or
unconditionally) a
specified class of
retail shop leases,

(s.4 RCLA).

A lease is also
excluded from the Act
if:

(a) inthe case of a
lease entered into
after 1 July 2020
(or a renewal of a
lease which lease
has been entered
into after 1 July
2020):

(i) theleaseis
lodged for
registration
within the
prescribed time
(being within 3
months after
both parties
have executed
the lease in the
case of a lease,
and 2 months
after the day on
which the lease
would, but for
the renewal,
expire, in the

Retail tenancy legislation compendium | MinterEllison
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caseofaa
renewal);

it remains
registered for
the term of the
lease (or for the
term of the
renewed lease
as the case
may be); and
(iii) at the time the
lease is lodged
for registration,
the rent
payable
exceeds the
prescribed
threshold (this
does not apply
for a renewal of
lease).

(ss.4(3) & 4(4) RCLA).
See definition of retail
shop' below.

(i

=

Definition of 'retail premises’ / 'retail shop'

'Retail premises'
means premises, not
including any area
intended for use as a
residence, used wholly
or predominantly for
the retail sale or hire of
goods or services or
the carrying on of a
business type specified
by the Minister,
excluding:

(a) premises where the
occupancy costs
(rent, other than
percentage rent,
plus prescribed
outgoings, as
estimated by the
landlord) exceed
$1,000,000 per
annum;

'Retail shop' means
premises:

(a) in a retail shopping
centre; or

(b) used wholly or
predominantly for
the carrying on of a
retail business,

(s.5B RSLA).

'Retail business'is a
business prescribed by
regulation as a retail
business (s.5C RSLA).

'Retail shop lease'
excludes:

(a) premises with a
floor area >
1000m?
(s.5A(2)(a) RSLA);

(b) a retail shop within
the South Bank

'Retail premises'
means premises that
are used wholly or
predominantly for 1 or
more of the businesses
listed in Appendix C of
the CPRT or for any
business in a shopping
centre (cl.1 CPRT).

The CPRT does not
apply to a lease for
retail premises:

(a) used wholly or
predominantly for a
business by a
tenant on behalf of
a property owner;
or

within premises in
which the principal
business carried on
is the operation of a
business (including

—
o
-

'Retail shop' means
business premises:

(a) at which goods are
sold to the public
by retail;

(b) at which services
are supplied to the
public, or to which
the public is invited
to negotiate for the
supply of services;
or

(c) classified by
regulation,

(s-3(1) RCLA).

'Retail shop' means
premises:

(a) in a retail shopping
centre used wholly
or predominantly
for carrying on a
business; or

(b) notin a retail
shopping centre
that are used
wholly or
predominantly for
the carrying on of a
retail business,

but does not include
any premises excluded
by regulation,

(s.3 RSA).

The RSA excludes:

(a) premises with a

lettable area >
1000m2;

'Retail shop' means
premises:

(a) used or proposed
to be used wholly
or predominantly
for carrying on of 1
or more Schedule 1
business; or

(b) used or proposed
to be used for the
carrying on of any
business in a retail
shopping centre,

(s.3 and Schedule
1 RLA)

The RLA excludes:

(a) shops that have a
lettable area of
1000m? or more;

(b) shops that are used

wholly or
predominantly for

'Retail premises'
means premises under
a lease where the
permitted use is a
'retail business' or if
there is no permitted
use in the lease, where
the crown lease
permits a retail
business (s.7 LCRA).

'Small commercial
premises' means
premises with an area
not > 300m?
(dictionary) where the
permitted use is for
‘commercial business'
or if there is no
permitted use in the
lease, where the crown
lease permits a
commercial business
(s.7 LCRA).

'Retail shop' means
premises that are used
wholly or predominantly
for:

(a) the sale or hire of
goods by retail or
the retail provision
of services
(whether or not in a
retail shopping
centre);

(b) the carrying on of a
business in a retail
shopping centre; or

(c) the carrying on of a
business of a class
or description
prescribed by the
Regulations,

(s.5 BTA).
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(b) premises operated
by a tenant on
behalf of a landlord;

premises leased to

a corporation listed

on a stock

exchange that is a

member of the

World Federation of

Exchanges or its

subsidiary;

(d) premises of a
prescribed kind or
used predominantly
for the conduct of a
business of a
prescribed kind or
leased to a tenant
of a prescribed kind
or leased under a
prescribed kind of
lease, each kind
determined by the
Minister;

(e) premises leased for

a term of < 1 year

(except that if a

tenant remains in

possession

for > 1 year after

1 May 2003 as a

result of a lease

being renewed or
continued, in which
case, the RLA will
apply on and from
the date upon
which the tenant's
possession
equalled 1 year);

(f) premises which are
used wholly or
predominantly for
the retail provision
of services, other
than premises
located:

(i) entirely on any
1 or more of the
first 3 storeys in
a building,
excluding any

(c

-~

-~

-

-~

corporation area if

the lease is a

perpetual lease or

another lease for a

term, including

renewal options, of
at least 100 years,
entered into or
granted by the

South Bank

Corporation

(s.5A(2)(b) RSLA);

premises used

wholly or
predominantly for

the carrying on of a

business by a

tenant for a landlord

as the landlord's
employee or agent

(for example, centre

management

offices and
information desks)

(s.5(A)(2)(c) RSLA);

premises in a

theme or

amusement park,
flea market or
temporary retail
stall at a trade or
agricultural show or
carnival, festival or
cultural event

(s.5(A)(2)(d)-

(f) RSLA); or

areas that, if not

leased would be

within a common
area, if they are
used for:

(i) information,
entertainment,
community or
leisure facilities;

(ii) tele-
communications
equipment;

(iii) an automatic
teller machine;

a cinema, bowling
alley, skating rink,
indoor cricket
centre, baskeTIl
stadium or netball
centre) if the
business in the
retail premises is
carried on by a
person who
operates the

principal business,

(cl.2(4) CPRT).

(b) leases where lease
is held by a listed
corporation or the
subsidiary of a
listed corporation;
leases where lease
is held by a body
corporate whose
securities are listed
on a stock
exchange outside
Australia, that is a
member of the
World Federation of
Exchanges;

(d) leases prescribed
by the regulations
as exempt,

(s.3(1) RSA).
Exempt leases are:

(c

-~

(a) leases held by a
body corporate or
the subsidiary of a
body corporate
listed on a stock
exchange outside
Australia and the
external territories
that is not
otherwise exempt
under the Act or the
subsidiary of such
a body corporate;
and

(b) leases for the sole
purpose of
operating an ATM
or a vending
machine,

(r.3AB of the
Regulations).

-~

the carrying on of a
business by the
tenant on behalf of
the landlord;

shops within
premises where the
principal business
carried on in those
premises is the
operation of a
cinema, bowling
alley or skating rink
and the shop is
operated by the
person who
operates the
cinema, bowling
alley or skating
rink;

(d) premises used only

for any one or more
of the purposes
listed in Schedule
1A (Excluded
uses); and

(e) aclass of business

exempt by the
Regulations,

(s.5 RLA).

The excluded uses
listed in Schedule 1A
include among other
things ATMs, car
parking (not being car
parking provided as
part of the business of
a car park), signage,
some storage and
vending machines.

The RLA also excludes
retail shops that are
stalls in markets,
unless the market is a
permanent retail
market (s.6B(1) RLA).
A 'permanent retail
market' is an
assemblage of stalls,
styled or described as
a market, which are
predominantly used for

'Commercial business'
means a business not
involving sale or hire of
goods by retail or the
supply of services by
retail (s.7 LCRA).

'Retail business' means
sale or hire of goods or
services by retail or the
supply of services by
retail (s.7 LCRA).

The BTA excludes:

(a) leases for a term of
< 6 months without
any right for the
tenant to extend
the lease (by
means of an option
to extend or renew
the lease);

leases for a term of
25 years or more
(including an option
to the tenant to
extend or renew
the lease);

leases entered into
before the
commencement of
this section;

leases entered into
under an option
that was granted,
or an agreement
that was made
before the
commencement of
this section;

(e) alease of a class
or description
prescribed by the
Regulations to be
exempt;

(f) alease thatis

assigned to another

person after the
commencement of
this section (Part

13 only of the BTA

applies to such

leases); and

a lease which is

held over by the

tenant after the end
of the lease term

(Part 13 only of the

BTA applies to

such leases),

(ss.6 & 7 BTA).

—
o
-

—~
o
~

—
o
-

—~
«
-
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basement
levels; or

(i) in a shopping

centre;

(g) barristers
chambers in some
cases;

(h) premises which are
leased:

(i) foraterm of at
least 15 years
(not including
options) or
under a
renewal of
lease where the
initial term was
at least
15 years (not
including
options); and
under a lease
for which:

(A) imposes an
obligation to
carry out
substantial
works;

(B) imposes an
obligation to
pay for
substantial
works; or

(C) disentitles a
person from
removing
substantial
works at
lease end;

(i) premises that are
entirely located
within the
Melbourne markets
being 'market land'
as defined by the
Melbourne Market
Authority Act 1977
(Vic) and leased or
subleased by the
Melbourne market
Authority;

(ii

=

(iv) a vending
machine;
(v) displaying
advertisements;
(vi) storage; or
(vii)parking,
(s-5(A)(2)(g) RSLA).

'Retail shop lease'
excludes premises
located in a retail

shopping centre if:

(a) the premises are
not used wholly or
predominantly for
the carrying on of a
retail business; and

(b) at the time the
lease is entered
into, either:

(i) if the premises
are located on a
level of a multi-
level building,
the retail area of
the level is 25%
or less of the
total lettable
area of the
level; or

(ii) if the premises
are located in a
single level
building, the
retail area of the
building is 25%
or less of the
total lettable
area of the
building,

(s.5(A)(3) RSLA).

'Retail area' is the area
of the level or building
in a retail shopping
centre comprising
premises used wholly
or predominantly for
carrying on retail
businesses

(s.-5(A)(4) RSLA).

retail businesses and
that operate in a
building or permanent
structure the sole or
dominant use of which
(or of the part in which
the market operates) is
the operation of the
market (s.6B(2) RLA).

For the purpose of
defining 'outgoings'
under s.3A(1) of the
RLA, 'retail shop
building' or 'land"’
means the building in
which the retail shop is
located or (in the case
of a retail shop in a
retail shopping centre)
any building in the retail
shopping centre, and
includes any areas
used in association
with any such building
(s 3A(2) RLA).
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(k) leases for a rent of 'Total lettable area' is
not > $10,000 per the total lettable area of
annum under which | all the premises of the
the premises are level or building in a
used: retail shopping centre
(i) wholly or that are leased or

predominantly available for lease

for one or more | (s.5(A)(5) RSLA).

of:

(A) public or
municipal
purposes;

(B) charitable
purposes;

(C) a residence
ofa
practising
minister of
religion or
for the
education
and training
of persons
to be
ministers of
religion; or

(D) purposes
relating to
specific
returned
services
personnel;
or

wholly or

predominantly

by a body that
exists for the
purposes of
providing or
promoting
community,
cultural,
sporting,
recreational or
similar facilities,
activities or
objectives and
that applies its
profits in
providing its
objects and
prohibits the

(i

=

Retail tenancy legislation compendium | MinterEllison Page 11
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payment of
dividends or
other amounts
to its members;

(I) tenants who are a
body corporate or
company or
corporation listed
on a stock
exchange outside
Australia or who
are a subsidiary of
a body corporate or
company or
corporation listed
on a stock
exchange outside
Australia; and

(m)leases under which
the premises may
be used wholly or
predominantly for
commercial gain
via agricultural,
pastoral,
horticultural or
apicultural activities
or other specified
farming operations,

(ss.4 & 12 RLA and

r.6 of the Regulations

and Ministerial

determinations dated

29 April 2003, 23 April

2004, 20 August 2004,

15 September 2005,

6 October 2014,

12 August 2016 and 29

October 2019).

Definition of 'retail shopping centre’

A cluster of premises:

(a) atleast 5 of which
are retail premises;

(b) under common
ownership or if
leased would have
the same landlord
or the same head
landlord;

A cluster of premises:

(a) atleast 5 of which
are used wholly or
predominantly for
carrying on retail
businesses;

(b) under common
ownership or if
leased would have

A cluster of premises:

(a) at least 5 of which
are retail premises;

(b) which are under a
common property
owner;

(c) which are located
in 1 building or

A cluster of premises:

(a) at least 5 of which
are retail shops;

(b) which are all owned
by same person, or
have the same
landlord or head
landlord, or
comprise lots within

A cluster of premises:

(a) atleast 5 of which
are used for the
carrying on of a
retail business; and

(b) all of which:

(i) have or upon
being leased
would have a

A cluster of premises
(not being stalls in a
market):

(a) atleast 5 of which
are used wholly or
predominantly for
the carrying on of 1
or more of the
businesses

A cluster of premises:

(a) atleast 5 of the
premises are retail,
small commercial
or specified
premises, or a
mixture of those
premises;

A cluster of premises:

(a) at least 5 of which
are used wholly or
predominantly for
the sale or hire of
goods by retail or
the retail provision
of services;

Retail tenancy legislation compendium | MinterEllison
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(c) located in 1 building the same landlord adjoining buildings; the same common head specified in (b) under common (b) under common
or buildings which or the same head and community plan landlord; or Schedule 1; ownership or which ownership or if
are adjoining or landlord or (d) which are generally under the (i) comprise lots (b) which are owned have the same leased would have
separated only by comprise lots within regarded as a Community Titles on a single by the same person landlord or the the same landlord
common areas, a single community shopping centre, Act 1996 (SA), or strata plan or have the same same head landlord or the same head
other areas owned titles scheme under (cl.1 CPRT) units within the under the landlord or the or comprise lots landlord or
by the landlord or a the Body Corporate ' ’ same plan under Strata Titles Act same head landlord within a single comprises lots
road; and Management Act the Strata Titles Act 1985 (WA), or comprise lots strata plan within a single units
(d) promoted as or 1997 (QId); 1988 (SA); but, if the premises within a single managed by a plan under the
generally regarded | (c) located in 1 building (c) which are located are in a building strata plan; single Units Titles Act
as constituting a or buildings which in the 1 building or with 2 or more floor | (c) which are located person/entity; 2001 (NT);
shopping centre, are adjoining or buildings which are levels, include only in the 1 building or (c) which are located (c) located in 1
mall, court or separated only by adjoining or those levels of the in 2 or more in the 1 building or building or
arcade, common areas or a separated only by building where a conjoined buildings; conjoined; and buildings which are
(s.3 RLA). road; and common areas or retail business is and (d) which are promoted adjoining or
(d) promoted as or other areas owned situated, (d) which are promoted as or generally separated only by
generally regarded by the landlord; and (s.3(1) RSA) as or generally regarded as a common areas or
as constituting a (d) which are promoted ' ' regarded as a shopping centre, other areas owned
shopping centre, as or generally shopping centre, mall, court or by the landlord; and
mall, court or regarded as a mall, court or arcade, (d) promoted as or
arcade, shopping centre, arcade, (s.8 LCRA). generally regarded
s.5D RSLA). mall, court or ) as constituting a
( ) arcade, (s:3RLA). A group of premises shopping centre,
may be prescribed to mall, court or
(s:3(1) RCLA). be a shopping centre arcade,
(.8 LCRA). (s.5 BTA).
Definition of ‘entered into'
On the first to occur of: The earliest of: No provision. The earliest of: When either of the The earlier of: The earlier of: The earlier of:

(a) the tenant enters
into possession;

(a) all parties signing
the lease;

(a) both parties
executing the

following things
happen:

(a) the tenant taking
possession or

(a) the tenant taking
possession under

(a) the tenant taking
possession or

(b) the tenant (b) the tenant entering lease; (a) the tenant takes beginning to pay the lease; or beginning to pay
beginning to pay into possession; (b) a person entering possession or rent; and (b) all parties signing rent; and
rent for the and into possession begins to pay rent; (b) all parties signing the lease, (b) all parties signing
premises; and (c) the tenant under the lease; or the lease, (s.5 LCRA). the lease,
(c) all parties signing beginning to pay and (b) all parties sign the (s.8(1) RLA). (s.10 BTA).
the lease or rent (other than as (c) a person beginning lease,
assignment, a deposit to secure to pay rent as (s.3(4) RSA).
(s.7 RLA). the premises), tenant under the
(s.11 RSLA). lease or proposed
. . lease but not
Ent.ered into' for an advance payments
as&gnmehnt o{riease to secure the lease,
means when the
landlord has consented (s.6 RCLA).
to the assignment
(s.5 RSLA).
Retail tenancy legislation compendium | MinterEllison Page 13
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Application to the Crown

Act binds the Crown

Act binds the Crown

Australian Consumer

The Act binds the

The Act binds the

Act binds the Crown

No specific provision.

Act binds the Crown

(s.14 RLA). (s.10 RSLA). Law (Tasmania) Act Crown as landlord Crown (s.5 RSA). (s.83 RLA). However, the Act does (s.4 BTA).
. 2010 (Tas), under (other than as set out not bind the Crown
fgcg;ogth:&IZiZnD & which the CPRT is below in sub-paragraph (s.12(6)(b) LCRA).
relation to a Y taken to have been (b)).
'government lease'. A ?oafi\er’alzqu g;v(\)”r]own The Act does not apply
'government lease' is a carries on a business if:
$;?élrlstr;](;ps|?;29 for (s.14 Australian (a) the Crown is the
Commonwealth’ Consumer Law tenant, namely, if
another State OI: a local (Tasmanla) Act 2010 the tenant is the
government is the (Tas)). Crown or an
agency or
tenant (s.208 RSLA). instrumentality of
the Crown in the
right of the State,
another State or
Territory or the
Commonwealth
(s.4(2)(d)(iii-
iv) RCLA); or
(b) in respect of a lease
entered into after 1 July
2020, the Crown or
local council is the
landlord and the tenant
is of a class specified
by the regulations
(s.4(2)(g) RCLA).
Lease must be in writing
Leases must be in No provision. No provision. No provision. No provision. No provision. No provision. No provision.
r;/]rltlngrte_md signed by However, it is implicit in However, the RLA
€ parties. other provisions of the contemplates that retail
Fine: 10 penalty units Code that there will be shop leases may be
(s.16 RLA). a written lease: see for oral or in writing or
example (cl.5 CPRT). partly oral and partly in
writing (s.3 RLA).
Copy of proposed lease

Must be provided to the
tenant:

(a) at the

Must be provided to the
tenant at least 7 days
before a new retail

commencement of

Must be provided as
early as practicable in
the negotiations

(cl.5 CPRT).

Must be provided to a
prospective tenant by
the landlord, or a
person acting on behalf

No separate
requirement to give a
copy of the proposed
lease, but a copy must

Must be available in
written form for
inspection by
prospective tenants as

Must be provided as
early as practicable in
the negotiations (s.28
LCRA). Does not apply

Must be available in
written form for
inspection by
prospective tenants
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lease negotiations;
and

at least 14 days
before a new retail
premises lease is
entered into,
including particulars
of the tenant, the
rent and the term of
the proposed lease.
Fine: 50 penalty units
(ss.15(1) & 17(1) RLA).

Not required at the
commencement of
negotiations for
renewals (s.15(2)
RLA).

If the proposed lease
given to the tenant
contains any changes
to the previous copy of
the lease given to the
tenant, the landlord
must notify the tenant
of the changes when
the proposed lease is
given to them.

Fine: 50 penalty units
for natural persons,
250 penalty units for
body corporates
(s.17(1B) RLA).

For new leases, if the
landlord gives the
tenant the disclosure
statement and
proposed lease less
than 14 days before the
lease is entered into,
the term of the lease is
taken to commence

14 days after the
disclosure statement
and proposed lease are
given to the tenant
(s.17(1C) RLA).

If a copy of the
proposed lease is not
given 14 days before
the new lease is
entered into, the tenant

—
(=]
-~

shop lease is entered
into (s.21B(1) RSLA).

Not required be
provided for renewals
under an option
(s.21B(3) RSLA).

If a copy of the draft
lease and a disclosure
statement is not given
7 days before a new
lease is entered into,
the tenant may:

(a) terminate the lease
by notice in writing
within 6 months
after entering into
the lease, and

(b) claim reasonable
compensation for
any loss or damage
suffered because of
non-compliance,

(s.21F RSLA).

A person must not
make an offer to lease
or invite an offer to
lease unless the
person has a copy of
the proposed lease
available for inspection
by a prospective tenant
(cl.5 CPRT).

of the landlord, who
offers, invites offers or
advertises that a retail
shop is for lease, as
soon as negotiations
commence.

Maximum penalty:

$8,000 (s.11(1) RCLA).

The copy of the
proposed lease does
not need to include the
particulars of the
tenant, the rent or the
term of the lease.

be given with
disclosure statement to
satisfy the
requirements of
providing the disclosure
statement (s.6 RSA).

soon as they enter into
negotiations (s.9 RLA).

Maximum penalty:
$5,500 (s.9 RLA).

where tenant provides
the lease (s.28 LCRA).

and a copy must be
available to any
prospective tenant as
soon as they enter into
negotiations

(s.17 BTA).
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may terminate the
lease by notice in
writing up to 28 days
after the last of:

(a) the tenant receiving
a copy of the
proposed lease;

(b) the tenant receiving
a copy of the
disclosure
statement; or

(c) the lease being
entered into,

(ss.17(5) & 17(6) RLA).

A notice of termination
under s.17(5) is
effective 14 days after
notice given unless the
landlord gives the
tenant notice of
objection (s.18 RLA).

A landlord may object
to a notice of
termination if:

(a) the landlord
believes it acted
honestly and
reasonably and
ought fairly to be
excused; and

(b) the tenant is
substantially in as
good a position,

(s.18(2) RLA).

If the tenant does not

accept the notice of

objection, the matter is

subject to dispute

resolution procedures

of the RLA

(s.18(3) RLA).

If:

(a) the tenant accepts
the objection;

(b) the tenant does not
notify the landlord
within 14 days of

Retail tenancy legislation compendium | MinterEllison
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whether or not it
accepts it; or

(c) the objection is
upheld under the
dispute resolution
procedures of the
RLA,

the lease will not
terminate (s.18 RLA).

Disclosure statement by landlord

Must be in the form
(but not necessarily the
layout) set out in the
Regulations

(s.17(1)(a) RLA).

Must be provided:

(a) for new leases of
retail premises, at
least 14 days
before the lease is
entered into
(s.17(1) RLA);

(b) for option leases, at

least 21 days

before the end of
the current lease if
the tenant has
exercised its option

(s.26(1) RLA);

for renewals by

agreement, no later

than 14 days after
an agreement to
renew lease is
entered into

(s.26(1) RLA); and

(d) if a lease for
<1 year is renewed
or extended so that
the tenant is in
continuous
occupation for
1 year or more,

60 days after the
Act begins to apply
to the lease (being
the day upon which
the tenant has

(c

N

Must be in the
approved form (but not
necessarily the layout)
and contain the
information set out in
the Regulations insofar
as that information is
relevant to the lease
(ss.5 & 21F(3) RSLA).

Must be provided to the
tenant (together with a
copy of the draft lease)
at least 7 days before a
new retail shop lease is
entered into
(‘prescribed disclosure
date') (s.21B(1) RSLA).

It is sufficient if, before
the tenant enters into
the new lease:

(a) the landlord gives
the tenant the
disclosure
statement; and

(b) the tenant gives the
landlord a waiver
notice and, unless
a major lessee, a
legal advice report
in respect of the
legal meaning and
effect of the waiver,

(s.21B(2) RSLA).

'Waiver notice' for a
new lease, is a written
notice signed by the
tenant stating that the

Must contain
information set out in
Appendix B of the
CPRT and be signed
by or on behalf of the
property owner and
prospective tenant.

Must be provided at
least 7 days before the
earliest of:

(a) the signing of a
written lease;

(b) the signing of a
written agreement
for lease;

(c) the tenant entering
into occupation;
and

(d) the paying of rent
by the tenant,

(cl.6 CPRT).

Must be provided in a
form complying with the
regulations, containing
the information set out
ins.12 RCLA and
signed by or on behalf
of the landlord.

Must be provided
before a retail shop
lease is entered into.

Maximum penalty:
$8,000 (s.12(1) RCLA).

Must be served on the
tenant by:

(a) personal service;

(b) leaving it at the
tenant's usual or
last known place of
residence or
business, or (if the
tenantis a
company), its
registered office,
with someone
apparently over the
age of 16;

(c) post;

(d) fax or email; or

(e) any other manner
prescribed by the
regulations.

The tenant or the

tenant's agent must

within 14 days of being

served with the

disclosure statement,

return a signed

acknowledgement of

Must be in the form
prescribed by the
Regulations

(s.6(4) RSA).

Must be provided at
least 7 days before the
lease is entered into
(s.6(1) RSA).

Must be duly
completed and signed
by or on behalf of the
landlord and the tenant
and must contain a
statement notifying the
tenant that they should
seek independent legal
advice (s.6(4) RSA).
Not required to be
given:

(a) on arenewal of a
retail shop lease
under an option; or

(b) on assignment of a
retail shop lease,

(s.6(6) RSA).

Must contain the
information set out in
Schedule 2 of the RLA.

Must be provided at
least 7 days before a
new retail shop lease is
entered into.

If the retail shop lease
is renewed, a written
statement that updates
the provisions of an
earlier disclosure
statement must be
given to the tenant.

The statement is to be
in the form of or
substantially to the
same effect as the
prescribed form in
Schedule 2. Part B is to
be completed by the
tenant.

Failure by a landlord to
supply a disclosure
statement may incur a
maximum penalty of
$5,500 (ss.11 & 11A &
Part 1 of Schedule 2
RLA).

Before requiring the
consent of the landlord
to a proposed
assignment, the tenant
must provide the
assignee with a copy of
any disclosure
statement given to the

Must be in the form
prescribed (s.31 LCRA)
but the form in use
before 1 July 2002 was
acceptable until 1
January 2003.

Must be provided at
least 14 days before a
lease is entered into or
renewed (s.30 LCRA)
but the tenant may
waive or reduce the
period after
independent lawyer's
advice.

Waiver of the 14 day
grace period is
provided by way of a
Waiver Certificate
pursuant to s.30(5)
LCRA.

Under s.30(5) a lawyer
must certify that the
tenant understands the
time limits in which a
disclosure statement is
to be provided and
chooses to waive or
reduce those time
limits.

If the landlord becomes
aware of a material
change in the
information in a
disclosure statement
before the lease is
entered into, the
landlord must quickly

Must be in the form
(but not necessarily the
layout) prescribed by
the Regulations.

Must be provided to the
tenant at least 7 days
before the retail shop
lease is entered into.
The 7 day limitation
imposed does not
apply to the landlord if
an independent lawyer
certifies in writing that
he or she has
explained to the tenant
the effect of this section
and that the giving of
the certificate will result
in a waiver of the time
limitation (s.19 BTA).
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been in occupation

for 1 year)

(s.12(3)(b)(i) RLA).
For new leases, if the
landlord gives the
tenant the disclosure
statement and
proposed lease less
than 14 days before the
lease is entered into,
the term of the lease is
taken to commence
14 days after the
disclosure statement
and proposed lease are
given to the tenant
(s.17(1C) RLA).

For renewals, the
disclosure statement
must set out any
changes to the
previous disclosure
statement given to the
tenant in respect of the
lease (s.26(2)(a) RLA).

Must be provided in
respect of an
assignment by a
tenant, together with
details of any changes
that are known of or
ought reasonably to be
known of by the tenant,
to a proposed assignee
before requesting the
landlord's consent for
an assignment
(s.61(3) RLA).

A tenant who has been
given a disclosure
statement concerning a
head-lease is only
required to give a sub-
tenant a copy of that
disclosure statement,
together with details of
any changes that are
known of or ought
reasonably to be
known to the tenant
(s.17(1A) RLA).

tenant agrees to waive
the landlord's obligation
to give a disclosure
statement by the
prescribed disclosure
date (s.21B(4) RSLA).

For the purposes of
complying with s.21B
RSLA, in respect of a
sublease of a retail
shop lease:

(a) a sub-landlord
may request a
disclosure
statement from the
head landlord
which must be
provided within
28 days (at the
sub-landlord's
cost) and updated
to the date it is
given; and

(b) the sub-landlord
must give a head
landlord disclosure
statement that is
updated to a date
no > 2 months
before the date the
statement is given
and a written
statement detailing
any matters of
which it is aware
or could
reasonably be
aware that affect
the information in
the disclosure
statement to the
sub-tenant,

(s.21C RSLA).

For the purposes of
complying with s.21B
RSLA, in respect of a
licence to occupy and
use, for the carrying on
of a franchise business,
a retail shop:

(a) a franchisor may

receipt of the
disclosure statement to
the landlord or the
landlord's agent
(s-12(4) RCLA).

The landlord is not
required to issue a
disclosure statement in
respect of a renewal of
alease (ss.11(3) &
12(1a) RCLA).

tenant together with
details of any changes
that have occurred
since it was given to
the tenant

(s.41(c) RLA).

The tenant is entitled to
request the landlord to
provide the tenant with
a copy of the updated
disclosure statement
and if the landlord fails
to provide the updated
disclosure statement it
is sufficient compliance
for the tenant instead to
provide the landlord's
disclosure statement
completed to the best
of the tenant's
knowledge (but with
current rather than
estimated outgoings)
(s.41(e) RLA).

A landlord's disclosure
statement may be
amended by
agreement (in writing)
before or after the
lease is entered into,
and such amendment
has effect from the date
specified in the
agreement

(s.11(6) RLA).

A tenant is not liable to
pay any amount to the
landlord in respect of
any outgoing unless
the liability to pay the
amount was disclosed
in the landlord's
disclosure statement.
Any estimate of
outgoings which was
greater than the actual
amount will be reduced
unless there was a
reasonable basis for
the estimate

(s.12A RLA). This only
applies to leases
entered into after 1 July

notify the tenant of the
change in writing (s.34
LCRA).

The tenant must return
the disclosure
statement signed and
dated (with the date
that the tenant received
the disclosure
statement) on the
earlier of:

(a) return of signed
lease; and

(b) 3 months after the
lease is entered
into,

(s-32 LCRA).

Before requesting the
consent to an
assignment, the tenant
must provide a
prospective assignee a
copy of the disclosure
statement given to the
tenant together with
any material change
that has happened in
the information since it
was given to the tenant
(s.93 LCRA).

Retail tenancy legislation compendium | MinterEllison

ME_134450426_19

Page 18



. wvc | ap | 7as | sa | wa | Nnsw | _acT | _NT

If a tenant has been
given a disclosure
statement before
entering into an
agreement for lease, a
further disclosure
statement is not
required to be given
before the lease is
entered into provided
that the lease is in
accordance with the
earlier agreement for
lease (s.17(7) RLA).

If requested by a
tenant, a new
disclosure statement
must be provided by
the landlord within

14 days of the tenant
requesting one for the
purpose of giving it to a
proposed assignee
(s.61 RLA).

Must be provided in
respect of a franchise
by a tenant to the
proposed franchisee
together with details of
any changes that are
known of or ought
reasonably to be
known to the tenant,
within 7

days before entering
into a franchise
arrangement

(s.96 RLA).

Adopted the national
form of disclosure
statement effective 1
January 2011.

Replaced the national

form of disclosure

statement with

separate statements to

be used for:

(a) new leases of
premises located in
a 'retail shopping
centre' (see

request a
disclosure
statement from the
head landlord
which must be
provided within
28 days (at the
franchisor's cost)
and updated to the
date it is given;
and

(b) the franchisor
must give a head
landlord disclosure
statement that is
updated to a date
no > 2 months
before the date the
statement is given
and a written
statement detailing
any matters of
which it is aware
or could
reasonably be
aware that affect
the information in
the disclosure
statement,

(s.21D RSLA).

In respect of a renewal
of lease under an
option, a current
disclosure statement
must be provided by
the landlord within

7 days after receiving
the tenant's exercise of
option (unless the
tenant gives the
landlord a waiver notice
at the same time)
(s.21E RSLA).

'Waiver notice' for a
renewal of lease is a
written notice signed by
the tenant stating that
the tenant agrees to
waive the landlord's
obligation to give a
disclosure statement
(s.21E(5) RSLA).

2017 (Schedule 3 Part
7 ¢cl.39(1) RLA).
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definition of 'retail
shopping centre' on
page 12);

(b) new leases of
premises not
located in a 'retail
shopping centre’;
and

(c) 'renewals’ of
leases,

effective 22 April 2013

(r.8 and Schedules 1-4
of the Regulations).

The statements for new
leases are similar but
not identical to the
national form.

Note that 'renewal' is
narrowly defined as a
renewal of lease:
(a) under an option; or
(b) by agreement on
substantially the
same terms and
conditions except
as to rent,
(s.9(1) RLA).

A tenant may withdraw
its exercise of option
within 14 days of
receiving the current
disclosure statement
(whether or not the
renewed lease period
has commenced)
(s.21E(4) RSLA).

In respect of an
assignment of a lease,
must be provided by
the landlord to the
assignee at least

7 days before an
assignment of lease is
entered into
(‘prescribed disclosure
date') (s.22C(1) RSLA).

It is sufficient if, before
the assignee enters
into the assignment:

(a) the landlord gives
the assignee the
disclosure
statement; and

(b) the assignee gives
the landlord a
waiver notice and,
unless a 'major
lessee', a legal
advice report in
respect of the legal
meaning and
effect of the
waiver,

(s.22C(2) RSLA).

"Waiver notice' for an
assignment of lease is
a written notice signed
by the assignee stating
that the assignee
agrees to waive the
landlord's obligation to
give a disclosure
statement by the
prescribed disclosure
date (s.22B(4) RSLA).

Adopted the national
form of disclosure
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statement effective
1 January 2011.

Termination rights arising from failure to deliver a disclosure statement or delivery of a defective disclosure statement

If not given a disclosure
statement in respect of
a new lease or a
renewal within the
prescribed time, the
tenant may between 7
and 90 days after the
lease is entered into
give the landlord a
written notice that no
statement has been
received (ss.17(2) &
26(3) RLA).

If a notice is given, the
tenant:

(a) may withhold rent
until the day on
which a disclosure
statement is
provided;

is not liable to pay
rent for the period
before which the
disclosure
statement is
provided; and

may terminate the
lease until 7 days
after the disclosure
statement is
provided,

(ss.17(3) & 26(4) RLA).

If the statement is
misleading, false or
materially incomplete,
the tenant may
terminate the lease by
written notice within

28 days after the last of:

—~
O
~

—~
o
-~

(a) receiving a copy of
the disclosure
statement;

(b) in respect of new
leases, receiving a

If not given a copy of
the draft lease and a
disclosure statement at
least 7 days before
entering into a lease
(including a sublease,
licence and renewed
lease under option),
the tenant may:

(a) terminate the lease
by notice in writing
within 6 months
after entering into
the lease; and

(b) claim reasonable
compensation for
any loss or
damage suffered
because of non-
compliance,

(s.21F RSLA).

A disclosure statement
is a 'defective
statement' if it is
incomplete or contains
information that is false
or misleading in a
material particular
(s.21F(2) RSLA).

However, a disclosure
statement is not a
defective statement
merely because it
omits information that
is irrelevant to the
lease or its layout does
not comply with that of
the approved form
(s.21F(3) RSLA).

A tenant can not
terminate the lease
because a disclosure
statement is a
defective statement if:

The tenant has no
specific right to
terminate if a
disclosure statement
contains false or
misleading information.

However, a property
owner must notify a
tenant in writing of any
material change in the
information in the
disclosure statement
that occurs after the
disclosure statement is
given to the tenant but
before the earlier of:

(a) the lease being
signed; and
(b) the tenant entering
into possession of
the premises.
If the property owner
fails to give the
notification, or the
notification contains
false or misleading
information, the tenant
may terminate the
lease by notice in
writing at any time
within 3 months of the
lease's
commencement.

Termination will occur
on the day that notice
is given. A property
owner may contest the
termination on grounds
set out in cl.7(5) of the
CPRT. The property
owner may contest a
notice of termination by
invoking the dispute
resolution procedures

If a disclosure
statement is not given
in accordance with
s.12(1) of the RCLA or
is materially false or
misleading at the time it
is given, the tenant
may apply to the
Magistrates Court for
orders:

(a) avoiding the lease
in whole or in part;

(b) varying the lease;

(c) requiring the
landlord to repay
monies;

(d) requiring the
landlord to pay
compensation;
and/or

(e) dealing with
incidental or
ancillary matters,

(s.12(5) RCLA).

Such orders cannot be
made if the landlord
has acted honestly and
reasonably and ought
reasonably to be
excused and the tenant
has not been
substantially prejudiced
(s.12(6) RCLA).

If a disclosure
statement is not given
in respect of a retail
shop lease within the
prescribed time the
tenant may, in addition
to any other rights:

(a) within 6 months
after the lease was
entered into, give
the landlord written
notice of
termination; and/or
apply in writing to
the Tribunal for an
order that the
landlord pay
compensation to
the tenant in
respect of
pecuniary loss
suffered by the
tenant as a result of
a disclosure
statement not being
given,

(s.6(1) RSA).

If a disclosure
statement given to a
tenant is incomplete or
contains false or
misleading information,
the tenant may, in
addition to any other
rights:

—~
(=]
~

(a) within 6 months
after the lease was
entered into, give
the landlord written
notice of
termination unless
s.6(3) prevents
termination; and/or

(b) apply in writing to
the Tribunal for an

The tenant may
terminate a retail shop
lease by notice in
writing at any time
within 6 months after
entering into a lease, if
a disclosure statement:

(a) was not given;
(b) was incomplete; or
(c) contained
materially false or
misleading
information.
The tenant cannot
terminate if the
disclosure statement is
incomplete or contains
information that is
materially false or
misleading but:

(a) the landlord acted
honestly and
reasonably and
ought reasonably to
be excused for the
failure concerned;
and

(b) the tenant is in
substantially as
good a position as
the tenant would
have been if the
failure had not
occurred,

(s.11 RLA).

If the tenant terminates
the lease on the basis
of the landlord's failure
to provide a disclosure
statement within the
required time, or
because it is
incomplete or
contained materially

If a disclosure
statement is not
properly given, is
misleading in a material
way or omits a material
matter, the tenant may
terminate the lease by
giving 14 days' notice
within 3 months of the
date the lease is
entered into

(ss.117 & 118 LCRA).

If the landlord does not
contest a termination
notice within 14 days
after the notice was
served on the landlord,
the notice takes effect
15 days after service
(s.120 LCRA).

The landlord may
within 14 days after
being served with a
termination notice,
contest the termination
by application to the
Magistrates Court.

However, the only
grounds for contesting
termination are:

(a) if the landlord acted
honestly and
reasonably and
ought reasonably to
be excused for
doing the thing that
constituted the
ground for
termination; and

(b) the tenant is
substantially in as
good a position as
the tenant would
have been in had

The tenant may
terminate a lease by
notice in writing at any
time within 6 months
after entering into a
lease, if a disclosure
statement:
(a) was not given;
(b) was incomplete; or
(c) contained
materially false or
misleading
information.
The tenant cannot
terminate if the
landlord's disclosure
statement is incomplete
or contains information
that is materially false
or misleading if:

(a) the landlord acted
honestly and
reasonably and
ought reasonably to
be excused for the
failure concerned;
and

(b) the tenantis in
substantially as
good a position as
the tenant would
have been if the
failure had not
occurred,

(s.20 BTA).
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copy of the
proposed lease; and

(c) the lease being
entered into or
renewed,

(ss.17(5) & 6(5) RLA).

A notice of termination
under ss.17(3) or (5) or
$5.26(4) or (5) is
effective 14 days after
notice given unless the
landlord gives the
tenant notice of
objection

(ss.18 & 26(6) RLA).

A landlord may object to
a notice of termination
if:

(a) the landlord
believes it acted
honestly and
reasonably and
ought fairly to be
excused; and

(b) the tenant is
substantially in as
good a position
(s.18(2) RLA).

If:

(a) the tenant accepts
the objection;

(b) the tenant does not
notify the landlord
within 14 days of
whether or not it
accepts it; or

(c) the objection is
upheld under the
dispute resolution
procedures of the
RLA,

the lease will not

terminate

(ss.18(3) & (4) RLA).

(a) the landlord acted
honestly and
reasonably in
giving the
disclosure
statement; and

(b) the tenantis in
substantially as
good a position as
tenant would be if
the disclosure
statement was not
a defective
statement,

(s 21F(4) RSLA).

If the landlord fails to
give a disclosure
statement under the
RSLA and the relevant
lease or assignment is
entered into, a retail
tenancy dispute exists
(and, for example, the
tenant may within a

2 month period apply
to QCAT for an order
that the landlord give
the disclosure
statement to the
tenant) (s.22E RSLA).

in Part 4 of the CPRT
(cl.7(6) CPRT).

If the property owner
successfully challenges
a notice of termination,
the notice is taken
never to have been
served (cl.7(7) CPRT).

order that the
landlord pay
compensation to
the tenant in
respect of
pecuniary loss
suffered by the
tenant as a result of
the disclosure
statement being
incomplete, false or
misleading,

(s.6(1) RSA).

However, a tenant
cannot terminate under
s.6 on the ground that
the tenant was given
an incomplete, false or
misleading disclosure
statement if:

(a) the landlord acted
honestly and
reasonably and
ought reasonably to
be excused for the
failure concerned;
and

(b) the tenant is in
substantially as
good a position as
the tenant would
have been if the
statement had
been complete, not
false and/or not
misleading,

(s.6(3) RSA).

false or misleading
information, the tenant
is entitled to recover its
costs reasonably
incurred in connection
with entering the lease
(including fit-out)
(s.11(2A) RLA).

The Tribunal has power
to order the rectification
of a landlord's
disclosure statement

(s 72AB RLA).

the landlord not
done the thing,

(s.119 LCRA).

If a termination notice
is contested:

(a) the notice does not
have effect unless
it is confirmed by
the Magistrates
Court; and

if the notice is
confirmed, the
notice has effect on
a day stated by the
court or else on
confirmation,

(s.121 LCRA).

(b

-
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Further documents to be provided to tenant

An information
brochure about retail
leases (if any is
prescribed) must be
given to the tenant at
the commencement of
lease negotiations.
Fine: 50 penalty units
(s.15 RLA).

An information
brochure has been
prescribed.

No provision.

A copy of the CPRT
must be provided to the
tenant as early as
practicable in the
negotiations

(cl.5(2) CPRT).

A copy of the
information brochure (if
any) about retail shop
leases published by the
Small Business
Commissioner must be
provided to a
prospective tenant at
the same time as the
copy of the proposed
lease is provided.
Maximum penalty:
$800

Expiation fee: $120
(s.11(2) RCLA).

If the landlord of a retail
shopping centre has a
casual mall licence
policy, a copy of the
policy and the casual
mall licensing code
must be given to a new
tenant at the same time
as the disclosure
statement

(Schedule RCLA).

(See further section
below, entitled 'Casual
Mall Licences').

A retail shop lease
must incorporate a
tenant guide in the form
prescribed by the
Regulations and
located in the
prescribed position,
which is currently at the
front of the lease
(ss.6A(1) & (4) RSA).

Essentially the Tenant
Guide is a summary of
the tenant's rights
under the RSA.

If a retail shop lease
does not incorporate
the tenant guide, the
tenant may, in addition
to exercising any other
right:

(a) within 60 days after
the retail shop
lease is entered
into, give to the
landlord written
notice of
termination; and/or
apply in writing to
the Tribunal for an
order that the
landlord pay
compensation to
the tenant in
respect of
pecuniary loss
suffered by the
tenant as a result of
the failure to
incorporate the
tenant guide,

(s.6A(1) RSA).

A notice of lease
termination under
s.6A(1) is effective

14 days after notice is
given (s.6A(2) RSA).

In addition to the rights
above, the tenant may

(b

-~

A retail tenancy guide
prescribed by the
Regulations must be
made available to a
prospective tenant at
the commencement of
lease negotiations
(s.9 RLA).

Maximum penalty:
$5,500 (s.9 RLA).

The landlord must tell
the tenant about the
existence of the
approved handbook as
early as possible in
negotiations

(s.35 LCRA).

No provision.
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after expiry of the 60
day period, apply in
writing to the Tribunal
for an order that the
retail shop lease be
terminated (s.6A(1)
RSA).

A tenant guide is not

required to be included:

(a) on arenewal of a
retail shop lease
under an option; or

(b) on assignment of a
retail shop lease,

(s.6A(6) RSA).

Disclosure statements by tenant

If premises will
continue to be used for
the carrying on of an
ongoing business
following an
assignment, the tenant
must give any assignee
a disclosure statement
in the form required by
the Regulations
(s.61(5A) RLA). In this
case, if a disclosure
statement is provided,
the tenant and any
guarantor are released
upon assignment

(s.62 RLA). Effective
22 April 2013, the form
of the disclosure
statement is prescribed
by r.8(3) of the
Regulations. Previously
there was no form
prescribed.

A disclosure statement
must be given by the
tenant (other than a
franchisee) to the
landlord at least 7 days
before a tenant enters
into a lease

(s.22A RSLA).

If the tenant is the
State, Commonwealth,
another State or a local
government, a
disclosure statement
need not be given
(s.20B RSLA).

Disclosure statement
must be in the
approved form and
contain the information
set out in the
Regulations

(s.5 RSLA).

An assignee must give
a disclosure statement
to the assignor before
the landlord is asked to
consent to the
assignment

(s.22B(2) RSLA).

In respect of an
assignment of a lease,

No provision.

There is no
requirement for the
tenant to serve a
disclosure statement
upon the landlord at the
time of entering into the
lease. In relation to a
tenant's (assignor's)
disclosure statement at
the time of assigning
the lease see further
section below entitled
'Assignment,
subletting'.

No provision.

The tenant must
complete, sign and
provide to the landlord
a disclosure statement
(in the form or to the
effect of the form
contained in Part B of
Schedule 2) within

7 days of receiving the
landlord's disclosure
statement (or within
any agreed further
period)(s.11A RLA).

Failure by a tenant to
supply a disclosure
statement may incur a
maximum penalty of
$5,500 (s.11A & Part 2
of Schedule 2 RLA).

If the tenant assigns a
retail shop lease in
conjunction with the
use of the shop for the
conduct of an ongoing
business, in order for
the tenant to avoid
ongoing liability to the
landlord, at least

7 days before the
assignment of a lease:

No provision.

The tenant must
complete, sign and
provide to the landlord
a disclosure statement
(in the form prescribed
by the Regulations, but
not necessarily the
layout) within 7 days of
receiving the landlord's
disclosure statement
(or within any agreed
further period).

If a lease is entered
into by way of renewal,
a tenant's disclosure
update that updates the
earlier tenant's
disclosure statement
must be completed,
signed and provided to
the landlord

(s.21 BTA).
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a disclosure statement
must be provided by
the assignor to the
assignee at least

7 days before the
earlier of:

(a) the day on which
the assignee enters
into an agreement
for sale of the
assignor's business
carried on from the
retail shop; and

(b) the day the landlord
is asked to consent
to the assignment
(‘prescribed
disclosure date'),

(s.22B(1) RSLA).

An assignor must give
the landlord a copy of
the disclosure
statement given to the
assignee on the day
the landlord is asked to
consent to the
assignment

(s.22B(3) RSLA).

It is sufficient if, before
the dates above in (a)
and (b):

(a) the assignor gives
the assignee a
disclosure
statement and a
copy of the current
lease; and

(b) the assignee gives
the assignor a
waiver notice,

(s.22B RSLA).

'Waiver notice' for an
assignment of lease is
a written notice signed
by the assignee stating
that the assignee
agrees to waive the
assignor's obligation to
give a disclosure
statement and a copy

(a) the assignor must
provide the
assignee an
updated landlord's
disclosure
statement;

(b) the assignor must
provide the
assignee an
assignor's
disclosure
statement (in the
form or to the effect
of the form
contained in Part A
of Schedule 2A);
and

the assignor must
provide the landlord
a copy of the
assignor's
disclosure
statement together
with a disclosure
confirmation signed
by the assignor and
the assignee (in the
form or to the effect
of the form
contained in Part B
of Schedule 2A),

(s.41A RLA).

—
O
~
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of the current lease at
least 7 days before the
dates above in (a) and
(b) and, if the assignee
is not a 'major lessee’,
a lawyer has given the
assignee advice about
the legal meaning and
effect of the waiver
(s.22B(4) RSLA).

If the assignee is not a
major lessee, a waiver
notice signed by the
assignee is valid and
effective even if a
lawyer has not given
the assignee advice
about the legal
meaning and effect of
the waiver

(s.22B(1B) RSLA).

If any of the relevant
parties fail to give a
disclosure statement
under the RSLA and
the assignment is
entered into, a retail
tenancy dispute exists
(and, for example, an
assignor may within a
2 month period apply to
QCAT for an order that
the assignee give the
disclosure statement)
(s.22E RSLA).

If a tenant, an assignor
or assignee makes a
false or misleading
statement or
representation in a
disclosure statement,
the disclosing person is
liable to pay the
affected person
reasonable
compensation for loss
or damage suffered
(s.43A RSLA).
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Other information to be supplied by tenant

No provision. A financial and legal No provision. No provision. No provision. No provision. No provision. No provision.
advice report must be
provided by a tenant
(other than a
franchisee) or
assignee, who is not a
'major lessee’, to the
landlord before a lease
or assignment is
entered into

(s.22D RSLA).

A 'major lessee' is a
tenant of 5 or more
retail shops in Australia
(s.5 RSLA).

If the tenant is the
State, Commonwealth,
another State or a local
government, it is not
required to give a
financial or legal advice
report (s.20B RSLA).

A financial advice
report must be in the
approved form
containing the
information set out in
the Regulations and
signed by a person
who is a 'qualified
accountant' as defined
in the Corporations Act
2001 (Cth) (s.5 RSLA).

A legal advice report
must be in the
approved form, signed
by a lawyer, stating that
the lawyer has given
the tenant or assignee
advice about the legal
meaning and effect of
the lease or
assignment, the
disclosure statement
and the waiver notice
(if applicable) and
containing the
information set out in
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the Regulations
(s.5 RSLA).

If the tenant or
assignee fails to give a
financial and/or legal
advice report, the
landlord may (within

2 months after the
lease or assignment
was entered into) apply
to QCAT for an order
requiring the tenant or
assignee to provide the
relevant report

(s.22E RSLA).

Copy executed lease

A tenant must be given
a copy of lease signed
by the landlord within
28 days, or such other
period as is agreed in
writing between the
landlord and tenant, of
the landlord receiving a
copy of the lease
signed by the tenant
(s.22 RLA).

If copy lease not given,
the tenant may
terminate up to 28 days
of the last of:

(a) entering into lease;
or

(b) tenant receiving a
copy of the lease
signed by the
landlord and
tenant,

(s.22(2) RLA).

Notice of termination
effective 14 days after
the notice is given
(s.22(3) RLA).

A landlord may object
to a notice of
termination within

14 days if:

A tenant must be given
a certified copy of the
signed lease within

30 days of the lease
being signed by the
parties (s.22 RSLA).

A tenant must be given
a fully executed copy of
the lease as soon as
practicable after it is
signed by the tenant
(cl.11 CPRT).

There is no right of
termination if the tenant
does not receive a
copy of the lease.

If the lease is not to be
registered, the tenant
must be given an
executed copy of the
lease within 1 month of
the lease being
returned to the
landlord, its lawyer or
agent following the
tenant's execution
(s.16(a) RCLA).

If the lease is to be
registered, the landlord
must:

(a) lodge the lease for
registration within

1 month of the
landlord, its lawyer
or agent receiving
the executed lease
from the tenant;
and

provide the tenant
with an executed
copy of the lease
and confirmation of
registration within

1 month of
registration,
(s.16(b) RCLA).

—
o
-

No provision.

The landlord must
provide the tenant with
an executed copy of
the lease within

3 months after the
lease is returned to the
landlord (or the
landlord's lawyer or
agent) following its
execution by the tenant
(s.15(1) RLA).

The 3 month period
can be extended for
delays attributable to
the need to obtain
consent from a head
landlord or mortgagee
(being delay not due to
any failure by landlord
to make reasonable
efforts to obtain
consent) (s.15(2) RLA).

For leases entered into
prior to 1 July 2017,
this period is 1 month
(unless otherwise
varied)(Schedule 3 Part
7 cl.40 RLA).

A tenant must be given
an executed copy of
the lease within

21 days of registration
or, if lease is not to be
registered, within

21 days after the lease
is signed by the
landlord and tenant
(s.25 LCRA).

There are no express
statutory repercussions
for non compliance with
s.25 LCRA.

If the lease is not to be
registered, the tenant
must be given an
executed copy of the
stamped lease within

1 month of the lease
being returned to the
landlord or the
landlord's lawyer after
stamping.

If the lease is to be
registered, it must be
lodged within 1 month
of stamping and the
tenant must receive
their copy within

1 month of registration.

The periods specified
above can be extended
for delays attributable
to the need to obtain
consent from a head
landlord or mortgagee
(s.25 BTA).
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(a) the landlord
believes it acted
honestly and
reasonably and
ought fairly to be
excused; and

(b) the tenant is
substantially in as
good a position,

(s.22(4) RLA).

If:

(a) the tenant accepts
the objection;

(b) the tenant does not
notify the landlord
within 14 days of
whether or not it
accepts it; or

the objection is
upheld under the
dispute resolution
procedures of the
RLA,

the lease will not
terminate (s.18(3)-(4)
RLA).

—~
o
-~

Notification/registration of lease

Prior to 21 November
2012 a landlord was
required to notify the
Small Business
Commission, within

14 days of a lease
being signed by all
parties or renewed (or
within such other
period as was agreed
between the landlord
and the Small Business
Commission) of basic
specified lease details
(s.25 RLA and r.9 of
the Regulations). This
requirement was
abolished by the Retail
Leases Amendment
Act 2012 (Vic).

A lot or part of a lot
may be leased by
registering an
instrument of lease for
the lot or part of the lot
(s.64 Land Title Act
1994 (Qld) ('LTA")).

A landlord holds its
interest in a lot subject
to any registered
interests affecting the
lot (ie leases)

(s.184 LTA).

The landlord will not be
affected by actual or
constructive notice of
an unregistered interest
affecting the lot.
However, under s.185
LTA, a landlord will

There is no
requirement under the
CPRT to register a
lease under the Land
Titles Act 1980 (Tas)
('LTA"). A lease for a
term exceeding 3 years
may be registered
under the LTA. A lease
for a term not
exceeding 3 years is
not registrable under
LTA. As a matter of
practice, most leases in
respect of retail
premises in shopping
centres are not
registered. In
Tasmania, an
unregistered lease
exceeding 3 years

The lease need not be
notified to any body or
tribunal. There is no
requirement for any
lease to be registered.

A lease for a term >

3 years may be
registered under s.91
of the Transfer of Land
Act 1893 (WA). There
are no circumstances
in which a lease must
be registered.

A retail shop lease

for >3 years, or which
the parties have agreed
is to be registered,
must be lodged for
registration within

3 months of being
returned to the landlord
following execution by
the tenant (s.16 RLA).

The 3 month period is
to be extended for
delays attributable to
the need to obtain
consent from a head
landlord or mortgagee
(being delays not due
to any failure by the
landlord to make
reasonable efforts to

A lease may be
registered under s.82
of the Land Titles Act
1925 (ACT)

(s.23 LCRA).

The lease need not be
notified to any body or
tribunal. There is no
requirement for any
lease to be registered.
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hold its interest subject
to any 'short leases' in
existence. Schedule 2
LTA defines 'short
lease' to mean a lease
for a term of 3 years or
less (but will not extend
to any option to renew
or extension of the term
under that lease),
(s.185(2)(b) LTA).

A lease executed after
registration of a
mortgage of a lot will
be valid against the
mortgagee only if the
mortgagee consents to
the lease before its
registration (s.66 LTA).

An unregistered lease
of a lot or part of a lot is
not invalid merely
because it is
unregistered

(s.71 LTA).

takes effect in equity
only
(s.40(3)(d)(iii) LTA).

obtain consent)
(s.16(2) RLA).

For a tenant to have
indefeasibility of title,
any lease for a term
of > 3 years must be
registered (s.41(d) of
the Real Property Act,
1900 (NSW)).

Key money

'Key money' means
money paid or benefit
given by a tenant by
way of, or in the nature
of, a premium to
procure the grant,
variation, renewal,
assignment or
subleasing of a lease,
where there is no true
consideration

(s.3 RLA).

A landlord may not
seek or accept the
payment of:

(a) key money; or
(b) any consideration
for goodwill.

Fine: 50 penalty units
(s.23(1) RLA).

'Key money' means
money paid or benefit
given to, or at the
direction of, the
landlord to procure the
grant, renewal or
assignment of a lease
(s.5 RSLA).

Landlord cannot seek
or accept key money or
any consideration for
goodwill. Maximum
penalty: 100 penalty
units (s.39(1) RSLA).

Any payment made can
be recovered
(s.39(3) RSLA).

'Key money' means
money paid or benefit
given by a tenant to
procure the grant,
renewal, extension or
assignment of a lease
(cl.1 CPRT).

Key money must not be
required (cl.9(1)
CPRT). However, the
prohibition does not
apply to a property
owner and a proposed
assignee agreeing to a
new lease or a rent
review, refurbishment
or refitting (cl.9(3)
CPRT).

Penalty: $1,300 (r.4 of
the Regulations). Any
payment made can be

Landlord cannot seek
or accept payment of a
'premium’ in connection
with the grant of a retail
shop lease.

'Premium' means
money paid, or a
benefit given, to or as
directed by the landlord
or its agent in
connection with the
grant, renewal or
assignment of a lease.

Any provision of a retail
shop lease is void to
the extent it requires
payment of a premium.
Maximum penalty:
$15,000.

'Key money' means:

(a) money that is to be
paid by, or at the
request or direction
of, a tenant; or

(b) any benefit that is
to be conferred by,
or at the request or
direction of, a
tenant,

by way of a premium or

something of a like

nature in consideration
of the granting of, or

agreeing to grant a

lease or the renewal of

a lease or the

consenting to an

assignment of a lease
or the subletting of
premises the subject of

a lease (s.3 RSA).

'Key money' means:

(a) money paid to or at
the direction of a
landlord, by way of
a premium,
non-repayable
bond or otherwise;
or

any benefit
conferred at the
direction of a
landlord to procure
the granting,
renewal, extension
or assignment of a
retail shop lease,

(s.3 RLA).

The landlord cannot
seek or accept key
money in connection
with the granting of:

—~
O
-~

'Key money' means
any money paid by or
on behalf of a tenant to
a landlord, other than
rent, goodwill for a
business sold by the
landlord to the tenant, a
security bond or
deposit, money on
account of outgoings,
money in relation to
preparation of
documents, or money
for goods or services to
be provided to the
tenant (dictionary).

Payment by the tenant
of key money, and
requests for or
acceptance by the
landlord of key money,
is prohibited.

'Key-money' means
money paid or benefit
given by a tenant by
way of premium or
something of a like
nature to procure the
grant, renewal,
extension or
assignment of a retail
shop lease (s.5 BTA).

The landlord cannot
seek or accept key-
money. Any payment
made can be recovered
from the landlord as a
debt (s.24 BTA).
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Any payment made can
be recovered
(s.23(4) RLA).

recovered
(cl.9(2) CPRT).

Any premium paid
made can be recovered
(s.15(2)(b) RCLA).

(a) a retail shop lease
(s.14 RLA);

(b) a consent to
assignment of a
retail shop lease
(s.40 RLA); or

(c) arenewal or
extension of a retail
shop lease
(s.45 RLA).

Maximum fine: $11,000
(ss.14, 40 & 45 RLA).

Any key money
payment made by the
tenant can be
recovered by the tenant
as a debt owing by the
landlord (s.14 RLA).

The prohibition extends
to a grant of lease,
renewal, extension of
lease under an option,
assignment, sublease
and mortgage of lease.

Any payment made by
the tenant can be
recovered as a debt
owing by the landlord
(s.38 LCRA).

Rent reviews

A lease must specify
the:

(a) time rent reviews
are to occur; and
(b) basis or formula on
which rent reviews
will be made,
(s.35(1) RLA).

A lease must specify
the:

(a) time rent reviews
are to occur; and

(b) basis on which rent
reviews will be
made,

(s.27(1) RSLA).

For leases entered into
after 30 April 1999,
other than in the first
12 months of a lease, a
rent review is invalid if
it occurs > once every
12 months (ss.27(2) &
27(3) RSLA).

If a rent review is
invalid because it
occurred within

12 months of the
previous review, the
rent remains the same
(s.27(7)(a) RSLA).

A lease must state the
method by which the
rent is to be reviewed
on each occasion
(cl.12(1) CPRT).

A lease must not
provide for a change to
base rent within

12 months of:

(a) the lease being
entered into; or

(b) any previous
change to that rent,

unless the change is by

a specified amount or

percentage

(s.22(2) RCLA).

A rent review provision
is void unless the lease
specifies a single basis
on which the review is
to be made

(s.11(1) RSA).

Unless specific
provision is made in the
retail shop lease for the
time at which a market
review may be initiated,
a party may not >

3 months before the
date on which the
market review is to be
carried out and not >

6 months after that
date, initiate the review
by notice in writing
(s.11(2)(b) RSA).

A lease must not
provide for a change to
base rent within

12 months of:

(a) the lease being
entered into; or

(b) any previous
change to that rent,

unless the change is by

a specified amount or

percentage

(s.18(2) RLA).

If rent is to be reviewed
the lease must state
the date of each rent
review or provide a
mechanism by which
the rent is to be
reviewed (s.50 LCRA).

A lease must not
provide for a change in
rent more frequently
than once every

12 months after the first
anniversary of the
lease (s.47 LCRA).
However, note
exceptions in

s.47(2) LCRA.

A lease must specify

the:

(a) time rent reviews
are to occur; and

(b) basis or formula on
which rent reviews
will be made,

(s.28(1) BTA).
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A rent review may only

be made on the basis

of 1 of:

(a) afixed percentage;

(b) an independently
published index of
prices or wages;

(c) afixed annual
amount;

(d) current market rent;
or

(e) a basis permitted
by the Regulations
(none permitted to
date),

(s.35(2) RLA).

A rent review may only

be made on the basis

of 1 of:

(a) afixed percentage;

(b) an independently
published index of
prices, costs or
wages;

(c) a fixed actual
amount;

(d) the premises'
current market rent;

(e) a basis permitted
by the Regulations;
or

(f) forleases entered
into after 1 July
2000, a single basis
formed by a
combination of the
above bases (other
than current market
rent),

(s.27(5) RSLA).

For leases entered into
from 3 April 2006:

(a) rent may also be
reviewed to the
average base and
turnover rent paid
over previous years
(s.27(5) RSLA);
and

nothing prevents a
lease limiting the
amount by which
the rent may be
increased
(s.27(10) RSLA).

(b

-

A rent review may only

be made on the basis

of 1 of:

(a) afixed percentage;

(b) CPI (All Groups
Hobart) or other
agreed CPI issued
by the Australian
Bureau of
Statistics;

(c) a fixed amount;

(d) current market
value rent; or

(e) in accordance with
an agreed formula
(other than a
formula that
involves a
combination of any
2 or more of the
methods in
paragraphs (a), (b)
or (d)),

(cl.12(2) CPRT).

A rent review may only
be made on the basis
of 1 of:

(a) afixed percentage;

(b) an independently
published index of
prices or wages;

(c) a fixed annual
amount;

(d) current market rent;
or

(e) a basis permitted
by the Regulations,

(s.28(2) BTA).

A rent review clause
that does not specify
how the review is to be
made is void

(s.35(6) RLA). Ifa
clause is void, the rent
is to be as agreed or,
failing agreement within
30 days, as determined
by a valuer appointed

For leases entered into
after 1 July 2000, if a
rent review provision is
invalid for any other
reason, the rent will be
calculated on a single
basis chosen by the
tenant from the bases
specified in the lease
(s.27 RSLA).

A provision in a lease is
invalid if it permits any

1 adjustment of the rent
by reference to > 1 of
the permitted methods
or if it reserves a
discretion to apply > 1
of the methods
(cl.12(4) CPRT).

A provision of a lease

is void if it:

(a) reserves to a party
a discretion as to
which of 2 or more
methods of
calculating a
change of base
rent is to apply;

A provision in a retail
shop lease purporting
to preclude the
increase or reduction of
that market rent or to
limit the extent to which
that market rent may
be increased or
reduced is void
(s.11(2)(c) RSA).

A provision of a lease

is void if it:

(a) reserves to a party
a discretion as to
which of 2 or more
methods of
calculating a
change of base
rent is to apply;

Discretionary rent
review clauses are void
(s.46 LCRA).

A discretionary rent
review clause is a
clause that:

(a) has the effect of
reserving to a party
a discretion as to

A rent review clause
that does not specify
how the review is to be
made is void

(s.28(6) BTA). Ifa
clause is void, the rent
is to be as agreed or,
failing agreement within
30 days, as determined
by a valuer appointed
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by the Small Business
Commission. The
valuer's fees must be
jointly borne by the
landlord and tenant
(s.35(7) and (8) RLA).

A rent review must be
conducted as early as
practicable within the
time provided by the
lease. If the landlord
has not initiated the
review within 90 days
after the end of that
time, the tenant may
initiate the review
(s.35(5) RLA).

A provision in a lease is
invalid if it allows an
adjustment to be made
to the rent during the
first 12 months of the
lease or more
frequently than

12 monthly intervals
after the first
anniversary of the
commencement of the
lease (cl.12(5) CPRT).

(b) reserves to a party
a discretion as to
whether rent is
reviewed on a
review date; or

provides for rent to
be changed to the
higher of 2 or more
methods of
calculating a
change of base
rent,

(s.22(3)(c) RCLA).

—
2]
~

(b) reserves to a party
a discretion as to
whether rent is
reviewed on a
review date; or

provides for rent to
be changed to the
higher of 2 or more
methods of
calculating,
(s.18(3) RLA).

(c

-~

which of 2 or more
methods of
calculating a
change in rent is to
apply;
(b) provides for rent to
change in
accordance with
whichever of 2 or
more methods of
calculating the
changes would
result in the highest
rent;
has the effect of
reserving to a party
complete discretion
about the rate of
rent to apply;
(d) has the effect of
preventing, or gives
a party power to
prevent, a
decrease in rent,

(dictionary LCRA).

(c

-~

by the Commissioner of
Business Tenancies.
The valuer's fees must
be jointly borne by the
landlord and tenant
(ss.28(7) & (8) BTA).

A rent review must be
conducted as early as
practicable within the
time provided by the
lease. If the landlord
has not initiated the
review within 90 days
after the end of that
time, the tenant may
initiate the review
(s.28(5) BTA).

A rent review clause
must not preclude or
limit a rent reduction on
a market review
(s.35(3) RLA).

For leases entered into
after 4 April 2011, a
'ratchet rent provision'
in a retail shop lease is
void. A 'ratchet rent
provision' means any
provision to the extent
that it:

(a) prevents the rent
from decreasing
under a rent review;

(b) limits or specifies
the amount by
which rent may
decrease under a
rent review; or

prevents or allows
the avoidance of a
rent review, for the
purpose of
preventing or
limiting the amount
of a rent decrease,

(s.36A RSLA).

(c

-~

A provision in a lease
which prohibits a
decrease in rent is
invalid (cl.12(8) CPRT).

A provision preventing
rent from decreasing is
void (s.22(4) RCLA).

A provision in a retail
shop lease purporting
to preclude the
increase or reduction of
that market rent or to
limit the extent to which
that market rent may
be increased or
reduced is void
(s.11(2)(c) RSA).

If a provision provides
for a change to base
rent in a way that has
the potential to cause
that rent to decrease, it
is void to the extent
that it:

(a) prevents or enables
the landlord or any
other person from
preventing the
decrease; or

(b) limits or specifies,
or allows the
limitation or
specification of, the
amount by which
the base rent is to
decrease,

(s.18(4) RLA).

A rent review clause
must not preclude, limit
or prevent a rent
reduction (s.28(3) BTA)
but this does not apply
to rent review clause by
a fixed percentage,
independently
published index or a
fixed annual amount
(s.28(4) BTA).
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For leases entered into
from 3 April 20086, if:

(a) the tenantis a
'major lessee’
(s.5 RSLA);

(b) before the tenant
enters into the
lease the tenant
gives the landlord
written notice that
the tenant agrees
that the prohibitions
and restrictions
under the RSLA
(ss.27(2)-(7)) do
not apply in relation
to the lease; and
the lease provides
for the timing and
basis for each
review,

then:

(c

-~

(a) the prohibition on >
1 rent review per
year (other than the
first year);

(b) the prohibition on
reviewing rent
using > 1 basis;
and

(c) the restriction on
the type of
permissible rent
reviews,

do not apply (ss.27(8)
& 36A(3) RSLA).

For leases entered into
from 3 April 2006,
s.27(9) RSLA
makes it clear that
an adjustment of
rent to allow the
recovery of GST or
a rent concession
are not treated as
rent reviews.
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'Current market rent’ (if
a market rent is be
used as the basis of a
rent review) is taken to
be the rent obtainable
at the time of the
review in a free and
open market for the
premises between a
willing landlord and a
willing tenant in an
arm's length
transaction having
regard to the:

(a) lease terms;

(b) rent that would
reasonably be
expected to be paid
for the premises if
they were
unoccupied and to
be used for a
substantially similar
use;

the landlord's
outgoings payable
by the tenant; and
rent concessions
and other benefits
offered to
prospective tenants
of unoccupied retail
premises, but not
taking into account
the tenant's
goodwill or its
fixtures and fittings

(s.37(2) RLA).

If landlord and tenant
cannot agree on
current market rent, a
valuation must be
carried out by specialist
retail valuer appointed
by agreement between
the parties or, failing
agreement, by the
Small Business
Commission

(s.37(3) RLA).

—~
o
-~

—~
o
-

Current market rent (if
to be used as a basis
of a rent review) is the
rent obtainable if the
shop were unoccupied
and available for the
same or a substantially
similar use, calculated
on the basis of gross
rent less outgoings and
determined on an
‘effective rent basis'
which takes into
account all associated
advantages and
disadvantages under
arrangements made
between the parties
that reflect the net
consideration from the
tenant to the landlord
under the lease and
associated
arrangements

(s.29 RSLA).

In determining the
current market rent, the
specialist retail valuer
must:

(a) not have regard to
the value of the
goodwill of the
tenant’s business
or the tenant’s
fixtures and fittings;
and

(b) have regard to the
terms and
conditions of the
lease and
submissions and
responses from the
landlord and tenant
about the market
rent of the shop,

(s.29(1) RSLA).

Current rent may be as
agreed or, failing
agreement within

1 month, as determined
by a specialist retail

Market value rent
means a rent
determined in
accordance with the
principles set out in
Appendix A to the
CPRT (cl.13 CPRT).

If a lease provides for a
market value
adjustment of the rent,
the tenant may write to
the property owner
asking the property
owner to state the
amount which the
property owner
believes is the market
value rent for the
premises at the date
the adjustment is due
(cl.13(4) CPRT). The
tenant's request is to
be given to the property
owner no < 4 months
and no > 6 months
before the date on
which the adjustment is
due (cl.13(2) CPRT).

If the tenant makes the
request, or the property
owner wishes to adjust
the market value rent,
the property owner
must give the tenant
written notice of the
amount the property
owner believes would
be the market value
rent no < than

3 months before the
date on which the
adjustment is due.

If the property owner
does not give the
notice, the property
owner may not seek
the adjustment (cl.13(5)
CPRT).

Current market rent is
the rent that, having
regard to the terms of
the lease and other
relevant matters, would
be reasonably
expected for the shop if
it were unoccupied and
offered for renting for
the permitted use set
out in the lease. In
relation to a current
market rent review:

(a) the value of the
tenant's goodwill
and the tenant's
fixtures and fittings
is to be ignored;

if the parties do not
agree on the rent,
either party can
require the
appointment of an
independent valuer
to undertake the
assessment of
current market rent;
the independent
valuer must give
detailed reasons for
the determination,
specifying the
matters taken into
account; and
(d) the parties must
pay the valuer's
costs equally,
(s.23(1) RCLA).

—
o
-

—
O
~

If a retail shop lease
provides for a market
rent review then that
market rent shall be
taken to be the rent
obtainable at the time
of that review in a free
and open market as if,
all the relevant factors,
matters or variables
used in proper land
valuation practice
having been taken into
account, that the retail
shop was vacant and
let on similar terms
contained in the current
retail shop lease and is
not to take into account
the value of:

(a) the goodwill of the
business carried on
in the retail shop;
any stock, fixtures
or fittings in the
retail shop that are
not the property of
the landlord; or
any structural
improvement or
alteration of the
retail shop carried
out, or paid for, by
the then current
tenant,

(s.11(2)(a) RSA).

If landlord and tenant
cannot agree on
market rent, the
question shall be
resolved either by:

o

-~

(c

-~

(a) alicensed valuer
agreed to by each
of the parties; or

(b) 2 licensed valuers,
1 appointed by the
landlord and 1 of
whom is appointed
by the tenant,

(s.11(3) RSA).

Current market rent (if
used as the basis of a
rent review) means rent
that would reasonably
be expected to be paid
for the shop as
between a willing
landlord and tenant in
an arm's length
transaction where the
parties are acting
knowledgeably,
prudently and without
compulsion,
determined on an
effective rent basis,
having regard to the
following matters:

(a) the provisions of
the lease;

(b) the rent that would

reasonably be

expected to be paid
for the shop if it
were unoccupied
and offered for
renting for the

same or a

substantially similar

use;

the gross rent, less

the landlord's

outgoings payable
by the tenant;

(d) rent concessions
and other benefits
that are frequently
or generally offered
to prospective
tenants of
unoccupied retail
shops,

(s.31(1)(a) RLA).

Current market rent
does not include the
value of goodwill
created by the tenant's
occupation or the value
of the tenant's fixtures
and fittings on the retail

—
()
~

'Current market rent’ (if
used as the basis of a
rent review) is the
amount that could
reasonably be
expected to be paid in
rent for vacant
possession of the
premises on the open
market if:

(a) the premises were
let by a willing but
not anxious
landlord to a willing
but not anxious
tenant;

(b) both parties acted
knowledgeably and
prudently;

(c) the permitted use is
taken into
consideration;

(d) the amount is
worked out in
accordance with
the considerations
specified in
Schedule 1,

(Schedule 1 LCRA).

If landlord and tenant
cannot agree on
current market rent
either party may ask
the Magistrates Court
to refer a dispute to
mediation if the parties
cannot agree within
14 days after either
party tells the other
party that it disputes
the proposed rent.

If mediation does not
work or if the
Magistrates Court is of
the view it would not be
productive then they
must appoint a valuer
to work out the current
market rent

(s.52 LCRA).

'Current market rent' (if
a market rent is to be
used as the basis of a
rent review) is taken to
be the rent obtainable
at the time of the
review in a free and
open market for the
premises between a
willing landlord and a
willing tenant in an
arm's length
transaction having
regard to the:

(a) lease terms;

(b) rent that would
reasonably be
expected to be paid
for the premises if
they were
unoccupied and to
be used for a
substantially similar
use;

the gross rent less
the landlord's
outgoings payable
by the tenant; and
rent concessions
and other benefits
offered to
prospective tenants
of unoccupied retail
premises, but not
taking into account
the tenant's
goodwill or its
fixtures and fittings,
(ss.29(1)(a) & (b) BTA).

If landlord and tenant
cannot agree on
current market rent, a
valuation must be
carried out by a
specialist retail valuer
appointed by
agreement between the
parties or, failing
agreement, by the
Commissioner of

—
o
~

—
o
-
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valuer agreed upon by
the landlord and tenant,
or otherwise appointed
by the chief executive
(s.28 RSLA).

If :

(a) the 2 valuers fail to
reach an
agreement on rent
to be paid; or

(b) a party has not
acted to agree to
appoint a valuer or
appointed his own
valuer and the
leave of the
Tribunal has been
obtained, a party
may refer the issue
to the Tribunal for
determination,

(s.11(5) RSA).

shop premises,
(s.31(1)(a) RLA).

Business Tenancies
(s-29(1)(c) BTA).

The valuer must advise
the landlord and tenant
that either of the parties
may give the valuer a
submission about the
current market rent by
a stated date decided
by the valuer
('submission date').
The submission date
must not be < 14 days
after the valuer is
agreed or appointed. [If
a party does not give a
submission to the
valuer by the
submission date, the
party is taken to have
not made a
submission. If a party
gives a submission to
the valuer it must also
give a copy of the
submission to the other
party by the submission
date. The other party
who receives a copy
may give a written
response by a stated
date specified by the
valuer which is
reasonable in the
circumstances. If the
party does not give a

Within 21 days of
receiving the property
owner's notice, the
tenant must notify the
property owner that the
tenant:

(a) agrees with the rent
proposed;

(b) does not agree with
the rent proposed
but wishes to
negotiate the rent;
or

(c) requires the rent to
be determined in
accordance with
cl.21 of the CPRT,
(cl.13(6) CPRT).

A landlord must assist
in determining the rent
payable as a result of
the review by
responding within

14 days of written
notice of a request from
a valuer and give the
valuer such relevant
information as is
requested, including
any of the following
information about
leases for comparable
retail shops in the
same building or retail
shopping centre:

(a) current rental for
each lease

(b) rent free periods or
any other form of
incentive;

(c) recent or proposed
variations of any
lease;

(d) outgoings for each
lease; and

(e) any other
prescribed
information ,

(s.11(3B) RSA).

If a landlord and tenant
cannot agree on the
actual amount of
current market rent, the
amount is to be
determined by
valuation carried out by
a specialist retail valuer
appointed by the
parties, or failing
agreement, by the
Registrar (s.31 RLA).

The parties to the lease
are to pay the costs of
a valuation by a
specialist retail valuer
in equal shares
(s.31(1)(f) RLA).
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response by that
response date, the
party is taken to have
not made a response
(s.28A RSLA).

If the landlord fails to
comply with a request
under s.11(3B) without
reasonable excuse, the
valuer must inform the
tenant of the landlord's
failure to comply and
the tenant may apply to
the Tribunal for an
order that the landlord
comply with the request
made under s.11(3B)
(s.11(3C) RSA)

The valuer must give a
determination within

1 month after the latest
of:

(a) being asked to
make the
determination;

(b) the submission
date;

(c) if a submission is
made, the response
date; or

(d) if the landlord is to
give the valuer
information, when
the landlord gives
the information,

(s.32 RSLA).

The landlord and
tenant must each pay
to the valuer one half of
the valuer's fees

(s.34 RSLA).

A valuer's
determination of
current market rent
must state in writing:

(a) the location of the
leased shop;

(b) the matters taken
into consideration
(s.31(1) RSLA);

(c) detailed reasons for
the determination;

If the tenant does not
give the notice within
21 days, the rent
proposed by the
property owner is the
rent payable by the
tenant from the date
the adjustment is due
(cl.13(7) CPRT).

The property owner
and the tenant may
agree the market rent
at any time before the
adjustment is due.

If the property owner
and tenant cannot
agree on the market
rent payable either may
initiate an independent
valuation in accordance
with cl.21 at any time
before the adjustment
is due (cl.14(2) CPRT).
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(d) whether the current
market rent
includes GST; and

(e) if the rent does
include GST, the
GST amount,

(s.31(2) RSLA).

'Specialist retail valuer'
means in the case of a
valuation of:

(a) retail premises
located in a
shopping centre, a
valuer having not <
5 years' experience
in valuing retail
premises located in
regional or sub-
regional shopping
centres; or

(b) any other retail
premises, a valuer
having not
< 5 years'
experience in
valuing retail
premises,

(s.3 RLA).

A landlord must, within
14 days of a request,
provide the valuer with
information to assist in
valuation. Fine: 50
penalty units (s.37(4)
RLA).

'Specialist retail valuer'
means a person whose
name is recorded on
the list of specialist
retail valuers kept
under the Valuers
Registration Act 1992
(Qld) (s.5 RSLA).

A landlord must, within
14 days of a request,

provide the valuer with
information to assist in
valuation (s.30 RSLA).

If the landlord does not
give the information to
the valuer, the valuer
must give the tenant
written notice of the
landlord’s failure within
7 days (s.30(2) RSLA).

If the tenant is given
such a notice, a retail
tenancy dispute exists
between the landlord
and the tenant
(s.30(3) RSLA).

An independent
valuation is initiated by
the appointment of
valuers in accordance
with ¢l.21(3). An
independent valuation
is to be made:

(a) by a valuer
selected by both
parties;

(b) by 2 valuers, 1
being selected by
each party; or

(c) (if the valuers
cannot agree on a
valuation or if a
party fails to select
a valuer) by a third
valuer appointed by
the Director of
Consumer Affairs
after consulting
with President of
the Institute of
Valuers and Land
Economists.

However, the Director
cannot appoint a valuer
unless requested by
the property owner or
the tenant and the
parties agree that the
valuer's decision is
binding

(cl.21(4) CPRT).

The effect of these
provisions appears to
be that there can be no
market value
adjustment of the rent
where the tenant:

(a) does not agree to
the rent proposed

If the landlord and the
tenant do not agree the
quantum of the current
market rent, an
independent valuation
is initiated by the
appointed of a person
agreed between the
parties, or failing
agremeent, appointed
by the person for the
time being holding or
acting in the office of
the Chair of the South
Australian State
Committee of the
Australian Property
Institute Limited (or the
holder of such other
office representing
property interests in the
State prescribed by the
regulations)

(s.23(1)(c) RCLA).

'Valuer' means a
person who is
competent in retail and
commercial market
rental valuations
(dictionary LCRA).

If requested by the
valuer, a landlord must
provide information
about any relevant
concessions it has
given to another tenant.
The landlord is not
required to provide
information that is
otherwise readily
available to the valuer
(s.59 LCRA).

Each party has a right
to make a submission
in relation to the
valuation

(Schedule 1 LCRA).

'Specialist retail valuer'
means a valuer having
not < 5 years'
experience in valuing
retail shops (s.5 BTA).

A landlord must, within
14 days of a request,
provide the valuer with
information to assist in
valuation

(s.29(1)(e) BTA).
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by the property
owner;

(b) requires the rent to
be determined by
an independent
valuation;

(c) fails to select a
valuer; and

(d) does not agree that
the decision of a
valuer appointed by
the Director is
binding,

(cl.21(4) CPRT).

Each party is to pay the
costs of the valuer it
selects. The costs of a
third valuer are to be
shared evenly. The
Code is silent as to
who pays the costs of a
valuer appointed by
both parties -
presumably these costs
would also be shared
evenly (cl.21(6) CPRT).

Turnover rent

Turnover does not
include:

(a) discounts allowed
in the usual course
of business;

(b) losses on resale or
disposal of goods
purchased as
trade-ins;

(c) uncollected, written
off credit accounts;

(d) payments for
goods or services
which are
refunded;

(e) refunded
instalments for
cancelled lay-bys;

Turnover does not
include:

(a) discounts allowed
in the usual course
of business;

(b) losses on resale;

(c) uncollected, written
off credit accounts;

(d) payments for

goods or services

which are

refunded;

refunded deposits

and instalments;

(f) instalment amounts
refunded for
cancelled lay-bys;

(e

-~

Turnover does not
include:

(a) discounts allowed
in the usual course
of business;

(b) losses on resale;
(c) uncollected/written
off credit accounts;
(d) payments for goods
or services which
are refunded;
refunded deposits
and instalments;

(f) finance charges
associated with
credit to customers
(other than
commission on
credit or store
cards);

(e

-~

Turnover does not
include:

(a) discounts allowed
in the usual course
of business;

(b) losses on resale or
disposal of items
purchased from
customers in the
usual course of
business;

(c) uncollected, written
off credit accounts;

(d) payments for
goods or services
which are
refunded,;

(e) refunded deposits
and instalments for
lay-bys, hire

Turnover does not
include:

(a) discounts allowed
in the usual course
of business;

(b) losses on resale;

(c) uncollected written
off credit accounts;

(d) payments for goods
or services which
are refunded;

(e) refunded
instalments for
cancelled lay-bys;

(f) purchase, receipt
or similar taxes
(including GST);

(g) delivery charges;

Turnover does not
include:

(a) discounts allowed in
the usual course of
business;

(b) losses on resale;

(c) uncollected, written
off credit accounts;

(d) payments for goods
or services which
are refunded;

refunded deposits
and instalments;
(f) finance charges
associated with
credit to customers
(other than
commission on
credit or store
cards);

(e

-~

Turnover does not
include:

(a) any loss incurred in
the resale/disposal
of goods
reasonably
purchased in the
ordinary course of
business from a
customer as a
trade-in;

(b) deposits /
instalments for lay-
by, hire purchase
or credit sale that
are refunded;

(c) refund proceeds on
a transaction;

Turnover does not
include:

(a) any loss incurred in
the ordinary course
of business;

(b) deposits /
instalments for lay-
by or hire purchase
that are refunded;

(c) refunds if the
proceeds have
been included as
part of turnover;

(d) service, finance or
interest charges on
provision of credit
to customers;

(e) goods exchanged
between stores;
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(f) purchase, receipt
or similar taxes
(including GST);

(g) delivery charges;

(h) goods exchanged
between stores;

(i) returns to shippers,

wholesalers or
manufacturers;

(j) sales of tenant

fixtures and fittings;
lottery ticket sales;

(k

<

or

(I) any amount which
the parties agree to

exclude,
(s.33(4) RLA).

(9) taxes (including

GST) imposed at
point of sale/hire;

(h) delivery charges;

(U]
()

(k)

goods exchanged
between stores;
returns to shippers,
wholesalers or
manufacturers;

sale of fixtures and
fittings;

sales made on a
commission basis
(for example,
lottery sales,
postage stamp
sales, public
transport ticket
sales, telephone
card sales) (other
than commissions),

(s.9 RSLA).

(g) purchase receipts

or similar taxes;

(h) delivery charges;

goods exchanged
between shops;
returns to shippers,
wholesalers or
manufacturers;
sale of fixtures and
fittings;

lottery sales (other
than commissions),

(cl.15(1) CPRT).

purchase or credit
sales;

(f) service, finance or
interest charges
payable to a
financier in
connection with the
provision of credit
to customers (other
than commission
on credit or store
cards);

(9) delivery charges;

(h) goods exchanged
between shops;

(i) returns to shippers,
wholesalers or
manufacturers;

(j) sale of fixtures and
fittings;

the sale of lottery
tickets and similar
tickets (other than
commission on
those sales);

(I) amounts of a
prescribed class; or

(m) the net amount
paid on account of
GST,

(s.24(1) RCLA).

(k

<

(h) goods exchanged
between stores;

(i) returns to shippers,
wholesalers or
manufacturers;

(i) sales of tenant
fixtures and fittings;
or

(k) lottery ticket sales,

(s.7(4) RSA).

(9) delivery charges;

(h) goods exchanged
between stores;

(i) returns to shippers,
wholesalers or
manufacturers;

(j) sale of fixtures and
fittings;

(k) lottery sales;

(I) the amount payable
as GST,;

(m) the amount of
revenue from online
transactions (other
than where the
goods or services
concerned are
delivered or
provided from or at
the retail shop or
where the
transaction takes
place at the retail
shop),

(s.20(1) RLA).

Turnover does include:

(a) gross takings;

(b) gross receipts;

(c) gross income; and

(d) similar concepts,

(s.20(4) RLA).

(d) interest charges on
provision of credit
to customers;

(e) returns to
wholesalers or
manufacturers;

(f) proceeds of sale of
the tenant's fixtures
and firings after
their use in the
conduct of the
tenant's business ;

(g) discounts allowed
to customers;

(h) write offs;

(i) GST and purchase,
receipt or similar
taxes;

(j) delivery charges;

(k) proceeds of goods
sold on
consignment;

(I) the price of
merchandise
exchanged
between tenant's
premises if done
only for
convenience and
not for a concluded
sale made at the
premises; and

(m) lottery sales (other
than commissions),

(s.64 LCRA).

(f) returns to shippers,
wholesalers or
manufacturers;

(g) proceeds from sale
of fixtures and
fittings;

(h) discounts allowed
to customers;

(i) write offs;

(i) amounts payable
as GST;

(k) delivery charges;
and

(I) lottery sales (other
than commissions),

(s.32(1) BTA).

If turnover rent is
payable the tenant

must give the landlord:

(a) within 14 days of
the end of each
month (unless
longer period
allowed by the

lease), a statement
of turnover for that

period; and
(b

-

the end of each

lease year (unless

longer period

within 28 days after

If underpayment or
overpayment of rent
occurs (because actual
turnover differs from
projected or presumed
turnover) rent must be
adjusted within

1 month after:

(a) the tenant requests
such adjustment
from the landlord in
writing; and

(b) provides the
landlord with
information

If turnover rent is
payable the tenant
must give the landlord:

(a) within 14 days of
the end of each
month (unless the
lease allows
longer), a
statement of
turnover for that
month; and

within 42 days after
the end of each
calendar year or
each financial year

—
o
-

If underpayment or
overpayment of turnover
rent occurs (because
actual turnover differs
from projected or
presumed turnover) the
turnover rent must be
adjusted within 1 month
after:

(a) the tenant requests
such adjustment
from the landlord in
writing; and

(b) provides the
landlord with

Adjustments are to be
made to turnover rent,
but not > once every
12 months unless
otherwise agreed
(s.63 LCRA).

The landlord may
charge a combination
of base rent and
turnover rent (s.61
LCRA).

The landlord cannot
ask for turnover figures
unless the lease

If underpayment or
overpayment of rent
occurs (because actual
turnover differs from
projected or presumed
turnover) rent must be
adjusted within

1 month after:

(a) the tenant requests
such adjustment
from the landlord in
writing; and

(b) provides the
landlord with
information
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allowed by the
lease) and at the
termination or
assignment of the
lease, a statement
of turnover for the
expired period
supported by an
auditor's statement,

(5.33(2) RLA).

reasonably
required by the
landlord to make
the adjustment.

A tenant may request
an adjustment only
once in the first

12 months of the lease
term and thereafter at
intervals of not less
than 12 months (unless
the lease provides
otherwise)

(s.24 RCLA).

of the business,
and at termination
a statement of
turnover of the
business certified
by an accountant to
truly and accurately
represent the
turnover of the
business,

(s.7(2)(b) RSA).

The landlord may
engage an accountant
to audit turnover
figures. The landlord
must bear audit costs
except where audit
discloses turnover is
understated during
relevant period

by > 5% (s.7(3) RSA).

If a retail shop lease
contains a provision to
the effect that the rent
is to be determined in
whole or in part by
reference to turnover
and:

(a) the tenant did not,
by notice in writing
in the prescribed
form given to the
landlord before the
provision was
included in the
lease, elect that the
rent be so
determined; and

(b) the tenant, by
notice in writing to
the landlord,
objects to the rent
being so
determined, the
provision is void
from the date the
tenant gave notice
(s.7(1) RSA).

A turnover rent

provision is void if it

does not specify the

information
reasonably required
to make the
adjustment.

A tenant may request
an adjustment only once
in the first 12 months of
the lease term and
thereafter at intervals of
not < 12 months (unless
the lease provides
otherwise)(s.20(3) RLA).

A tenant cannot be
required to provide the
landlord with information
concerning turnover
from online transactions
(other than for
transactions where the
goods or services
concerned are delivered
or provided from the
shop or which took
place in the shop), and
the provisions of the
lease are void to the
extent that they purport
to require that
information (s 47 RLA).

provides for rent to be
worked out by
reference to turnover
(s-129 LCRA).

reasonably
required to make
the adjustment.

A tenant may request
an adjustment only
once in the first

12 months of the lease
term and thereafter at
intervals of not

< 12 months (unless
the lease provides
otherwise)

(ss.32(2) & (3) BTA).
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formula by which the
amount of rent is to be
determined

(s.7(2) RSA).

Where a turnover rent
provision is void, the
rent shall be as agreed
between the parties or
determined by the
Tribunal (s.7(5) RSA).

Early termination for failure to achieve turnover

A lease cannot provide
for early termination by
a landlord on the
grounds that a
shopping centre tenant
has failed to achieve
specified sales or
turnover performance
(s.73 RLA).

No provision.

A lease cannot provide
for early termination by
a landlord on the
grounds that a
shopping centre tenant
has failed to achieve
specified sales or
turnover performance
(cl.36 CPRT).

A lease cannot provide
for early termination by
a landlord on the
grounds that a
shopping centre tenant
has failed to achieve
specified sales or
turnover performance
(s.58 RCLA).

No provision.

A lease cannot provide
for early termination by
a landlord on the
grounds that a
shopping centre tenant
has failed to achieve
specified sales or
turnover performance
(s.58 RLA).

A provision in a
shopping centre lease
that allows the landlord
to terminate for
inadequate sales or
turnover is void

(s.142 LCRA).

A lease cannot provide
for early termination by
a landlord on the
grounds that a
shopping centre tenant
has failed to achieve
specified sales or
turnover performance
(s.73 BTA).

Turnover rent — confidentiality

Turnover figures for
tenants of retail
shopping centres are
confidential and cannot
be divulged except:

(a) with the tenant's
consent;

(b) as part of a centre's
aggregate sale
figures in a way
which does not
disclose the turnover
of a particular
tenant;

(c) to a court, tribunal or
the Small Business
Commission;

(d) to comply with any
Act;

(e) to the landlord's
professional
advisers; or

(f) to a mortgagee; or

A tenant is not required
to provide turnover
figures to the landlord
unless required under
the terms of the lease.

Turnover figures are
confidential and cannot
be divulged except:

(a) as part of a centre's
aggregate sale
figures;

(b) to a court, mediator
or tribunal;

(c) to the landlord's
professional
advisers;

(d) to a valuer employed
under RSLA; or

(e) to a prospective
purchaser or
mortgagee (or
adviser thereof),

(s.26(2) RSLA).

If a lease does not
oblige the tenant to pay
turnover rent, turnover
figures cannot be
required

(cl.10(6) CPRT).

A property owner cannot
disclose turnover figures
except:

(a) with the tenant's
consent;

(b) as part of a centre's
aggregate sale
figures;

(c) to a court/arbitrator
in the course of any
mediation or
valuation under the
CPRT or a lease;

(d) to comply with the
CPRT;

(e) in good faith to the
property owner's
legal or financial

If a lease does not
oblige the tenant to pay
turnover rent, the
landlord cannot require
the tenant to disclose its
turnover figures.
Maximum penalty:
$1,500 (s.24(5) RCLA).

The landlord of a
shopping centre cannot
disclose turnover figures
except:

(a) with the tenant's
consent;

(b) as part of a centre's
aggregate sale
figures in a way
which does not
disclose the turnover
of a particular
tenant;

(c) to a court/arbitrator
or for the purposes
of any mediation or

A provision in a retail
shop lease that:

(a) obliges the tenant to
furnish, or permit the
landlord or his agent
to gather, figures or
statements relating
to the turnover of the
business; or

entitles the landlord,
to be furnished with
figures or
statements relating
to the turnover of the
business,

is void unless the figures
or statements are
required for the purpose
of determining rent
either in whole or in part
by reference to turnover
(s.8(1) RSA).

—
o
-

A landlord of a shopping
centre cannot disclose
turnover figures except:

(a) with the tenant's
consent;

(b) as part of a centre's
aggregate sale
figures;

(c) to a court/arbitrator
or for the purposes
of any mediation or
valuation under the
RLA or the retail
shop lease;

(d) to comply with any
Act;

(e) to the landlord's
professional
advisers or to the
proper officer of any
financial institution;
or

(f) to a prospective
purchaser of the

The landlord of a
shopping centre cannot
disclose turnover figures
except:

(a) with the tenant's
consent;

(b) as part of a centre's
aggregate sale
figures;

(c) to a court or tribunal;

(d) for a mediation, a
hearing or valuation
for the LCRA;

(e) as required by law;

(f) to the landlord's
professional
advisers or to the
proper officer of any
financial institution;
or

(g) to a prospective
purchaser of the
shopping centre.

(s-129 LCRA).

A landlord of a shopping
centre cannot disclose
turnover figures except:

(a) with the tenant's
consent;

(b) as part of a centre's
aggregate sale
figures;

to a court/

Commissioner of

Business Tenancies

or for the purposes

of any mediation or
valuation under the

BTA or the lease;

(d) to comply with any
Act;

(e) to the landlord's
professional
advisers or to the
proper officer of any
financial institution;
or

(c

-~
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(g9) to a prospective
purchaser.

Penalty: 20 penalty units

(ss.65 & 67 RLA).

If confidentiality is
breached, compensation
must be paid as agreed
or, failing agreement, as
determined under the
dispute resolution
provisions and/or a fine
may be payable

(s.26(5) RSLA).

advisers or to a
proper officer of a
financial institution;
(f) to a prospective
purchaser of the
retail premises,

(cl.10(7) CPRT).

valuation under the
RCLA or the lease;

(d) to comply with any
Act;

(e) to the landlord's
professional
advisers or to the
proper officer of a
financial institution;
or

(f) to a prospective
purchaser of the
shop or centre,

Maximum penalty:
$15,000 (s.51 RCLA).

retail shop or the
building which it
forms part.
Itis an offence if a
landlord contravenes
this section. Maximum

fine: $2,200 (s.50 RLA).

(f) to a prospective
purchaser of the
retail shop.

It is an offence if a

landlord contravenes

this section (s.66 BTA).

Minimum term

Term of a lease
(including options)
must be at least

5 years (s.21(1) RLA).

If a lease for <5 years
is granted, the term is
deemed to extend for
5 years (s.21(4) RLA).

Minimum 5 year term
does not apply if:

(a) tenant obtains a
certificate from the
Small Business
Commission and
gives the certificate
to the landlord;

(b) lease is a renewal;
or

(c) lease is a sublease
(in which case the
term must be 1 day
< the term of the
head lease),

(s.21 RLA).

If the term of a lease is
extended to the
statutory minimum and
no provision is made in
the lease for a review
of the rent payable in
respect of the extended

No minimum term.

If a retail shop lease
does not contain an
option, the landlord
must between 6 and
12 months before the
lease ends (or for
leases of a year or
less, between 3 and
6 months before the
lease ends), give the
tenant notice:

(a) offering a renewal
or extension on the
terms in the notice;
or

(b) telling the tenant
that the landlord
does not intend to
offer a renewal or
extension,

(s.46AA RSLA).

The offer cannot be
revoked for 1 month
(s.46AA(3) RSLA).

If the landlord fails to
notify the tenant, before
the lease expires the
tenant may give written
notice to the landlord
requiring an extension
of the lease until

Term of a lease must
be at least 5 years
(cl.10(3) CPRT).

However, a lease may
be for a term of

< 5 years if the
prospective tenant's
legal adviser gives a
certificate verifying that
the legal adviser has
explained to the tenant
the effect of a reduced
lease period

(cl.10(4) CPRT).

Term of a lease
(including options)
must be at least

5 years (s.20B RCLA).

Minimum 5 year term
does not apply if:

(a) the lease is a short
term lease for a
fixed term of
6 months or less;

(b) the lease is as a
result of holding
over after the
termination of an
earlier lease;

the lease contains

a certified

exclusionary clause

(see further section

below entitled,

'Certified

exclusionary

clause');

(d) the tenant has
been in possession
of the shop for at
least 5 years;

(e) in the case of a
sublease, the lease
term is as long as

—
o
~

Term of a lease
(including options) must
be at least 5 years
(s.13(1) RSA).

Minimum 5 year term
does not apply if:

(a) the lease term is
6 months or less;

(b) tenant occupied the
premises as a retail
shop for a period
ending immediately
before the
commencement of
the current term and
the aggregate of that
prior period of
occupation and the
option term (if any)
totals 5 years or
longer;
the lease is a
sublease and
renewal for a term
longer than the
option term, would
be inconsistent with
the head lease; or
(d) the tenant obtains
an order from the
Tribunal that an
option of renewal

(c

-~

No minimum term for
leases entered into
after 1 July 2017.

For leases entered
into before 1 July
2017, an express or
implied 5 year term
continues in effect
(Schedule 3 Part 7
cl. 40 RLA).

Term of a lease
(including options) must
be at least 5 years
(s.104 LCRA).

If a lease for < 5 years is
granted, the tenant can
(not later than 90 days
after expiry of the lease)
exercise a right to
extend the lease to a

5 year term (s.104
LCRA).

Minimum 5 year term
does not apply if:

(a) atenant has waived
their right under
s.104 by receiving
independent legal
advice and providing
to the landlord a
Waiver Certificate
signed by a lawyer
pursuant to s.104
LCRA;

(b) the total term is
5 years or more; or

(c) a 5 year minimum
term would be
inconsistent with the
headlease (so long
as the landlord

Term of a lease
(including options)
must be at least

5 years (s.26 BTA).

Minimum 5 year term
does not apply if:

(a) alawyer or
accountant (not
acting for the
landlord) certifies in
writing that he or
she has explained
the minimum term
provisions to the
tenant;

(b) the lease is an
extension of an
earlier lease under
an option; and

(c) renewal would be
inconsistent with a
headlease binding
upon a landlord,

(s.26 BTA).
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period, there will be a
market rent review at
the beginning of the
extension

(s.21(7) RLA).

6 months after the
landlord gives the
notification required
(ss.46AA(4) &
46AA(4A) RSLA).

The tenant may
terminate the lease
before this extended
period ends, on at least
1 month's notice
(s.46AA(5) RSLA).

the headlease
allows; or

(f) theleaseis of a
class excluded by
regulation,

(s.20B(3) RCLA).

The minimum 5 year
term also does not
apply if:

(a) the tenant is the
landlord's spouse,
domestic partner,
parent,
grandparent, step-
parent, child,
grandchild, step-
child, brother or
sister, or the
spouse or domestic
partner of the
landlord's child,
grandchild, step-
child, brother or
sister; or

(b) the landlord is an
incorporated
association with the
meaning of the
Associations
Incorporation Act
1985 (SA) or a
body established
on a non-profit
basis for a purpose
of a kind referred to
in s.18(1) of that
Act and the right of
occupation granted
under the lease is
less than an
average of 15
hours in each week
over the term of the
lease.

(r.7 of the Regulations).

under s.13 does not
arise,
(ss.13(1), 13(2) & 13(7b)
RSA).

For the purposes of
s.13(1), a lease for a
term of > 6 months
includes a tenancy
where the tenant has
been continuously in
possession of the retail
shop for > 6 months as
a result of either:

(a) the lease being
renewed one or more
times; or

(b) the lease being
continued,

(s.13(2A) RSA).

draws this to the
attention of the
tenant) or unlawful,

(s.104 LCRA).

A lease is not
invalidated by
contravention of the
5 year term
requirement but the

If a lease is for < 5 years
is granted the tenant has
an option commencing
immediately after the
expiry of the current

If a lease is extended
under s 104 of the LCRA
the lease has the same
provisions as it had
before the extension
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term of the lease is
extended to bring the
term (or aggregate
term) to 5 years
(s.20B(2) RCLA).

term and ending on a
day specified by the
tenant that is not later
than 5 years after the
day of commencement
of the current term
(s.13(1) RSA).

If the lease does not
provide for review of the
amount of rent, the
lease for the option shall
be taken to provide that
the rental payable during
the term for which the
lease is renewed shall
be determined having
regard to the market rent
of the premises
ascertained as provided
ins.11(2)

(s.13(5)(b) RSA).

unless the landlord and
tenant agree otherwise
or the Magistrates Court
orders otherwise

(s.105 LCRA).

Option clauses

A lease containing an
option to renew must
specify:

(a) the date until which
the option is
exercisable;

(b) how the option is
exercisable; and

(c) the terms and
conditions
(including the rent)
upon which the
lease is renewable,

(s.27(1) RLA).

See also sections
below titled 'Options
lost', 'Landlord to give
tenant certain
information before
option to renew lease
expires' and 'Early rent
review'

No provision but see
sections below titled
'Landlord to give tenant
certain information
before option to renew
lease expires' and
'Early rent review'

A lease which includes
an option must specify
the period of the option
(cl.20(1) CPRT).

See also section below
titled 'Options lost'.

No provision but see
section below titled
'Early rent review'.

During the last

12 months of the term
of the lease, the tenant
may request the
landlord to advise
whether or not the
landlord proposes to
renew the lease if there
is no option. The
landlord must provide
the tenant with a
response within

30 days of the tenant's
request. If the landlord
fails to respond then
the lease is extended
by the period of the
landlord's non-
compliance. If the
landlord intends to
renew the lease the
landlord must advise
the terms and
conditions of the
renewal however, the
landlord is not required
to specify the rent

No provision but see
section below titled
'Early rent review'.

No provision.

No provision but see
section below titled
'Early rent review'.
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proposed to be
charged until 3 months
before the expiry of the
lease (s.13B RSA).

A lease may be
terminated during a
period by which it is
deemed to be extended
under s.13B(3) by the
tenant giving written
notice to the landlord
(s.13B(4A) RSA).

If a lease is renewed
because of s.13B(3)
after the term of the
lease ends, the lease
for the further term
commences on the
expiry of the previous
lease (s.13B(4C) RSA).

See also section below
titled 'Landlord to give
tenant certain
information before
option to renew lease
expires'.

Options lost

An option will only be
lost if the tenant has:

(a) not remedied a
default of which
written notice has
been given;

(b) persistently
defaulted despite
written notice
having been given
(s.27(2) RLA).

No provision.

A property owner may
refuse to grant a new
lease if:

(a) the tenant does not
exercise the option
by the required
date; or

(b) at the time of
exercising the
option or before the
commencement of
the new lease, the
tenant is in default
under the existing
lease,

(c.20(10) CPRT).

However, if the rent for
the option period is to
be the market value
rent, and the date for

No provision.

No provision.

No provision.

No provision.

No provision.
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the exercise of the
option passes while an
independent valuation
is being carried out, the
date for exercising the
option is to be deferred
until 1 month after the
tenant receives written
notice of the rent.
Within 1 month of
receiving the valuation,
the tenant must give
the property owner

1 month's notice of
whether it wishes to
exercise the option
(cl.21(7) & (8) CPRT).

Landlord to give tenant certain information before option to renew lease expires

If a lease contains an
option exercisable by
the tenant, at least 3
months before the last
date that an option can
be exercised, the
landlord must give the
tenant written notice
setting out:

(a) the last date for
exercise of the
option;

(b) the rent payable for
the first year of the
further term;

(c) the availability of an
early rent review
and a cooling off
period (see further
below); and

(d) any changes to the
most recent
disclosure
statement provided
to the tenant, other
than any changes
in relation to rent,

(s.28(1A) RLA).

For leases entered into
from 3 April 2006, if the
lease provides for an
option to renew or
extend the lease, the
landlord must give the
tenant written notice of
the last date for
exercising the option.
The notice must be
given between

6 months and 2 months
before the date by
which the tenant must
exercise the option
(s.46(2) RSLA).

No provision.

No provision.

If a lease contains an
option exercisable by
the tenant, the landlord
must notify the tenant
not > 12 nor

< 6 months before the
last date on which an
option can be
exercised failing which
the last date for
exercising the option is
extended until

6 months after notice
has been given and the
lease is extended
accordingly unless it is
terminated by the
tenant at any time after
the lease would
otherwise have ended
(s.13C RSA).

No provision.

No provision.

No provision.
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If the landlord does not
do so, the last date for
exercising the option is
extended until 3
months after all the
required information
has been given and the
lease is extended
accordingly on the
same terms unless it is
terminated by the
tenant with effect from
any time after the lease
would otherwise have
ended (s.28(2) RLA)
and except that, if the
rent specified in the
notice to the tenant or
determined under an
early rent review is
lower, the rent for the
extended term will the
lower rent (s.28(2A)
and s.28(2B) RLA).

Early rent review

Within 28 days after the
landlord gives the
notice which must be
given before an option
to renew expires (see
above), the tenant may
request an early rent
review (s.28A(2) RLA).

If a specialist retail
valuer is appointed to
determine the current
market rent but the
tenant is not notified of
the rent determination
at least 14 days before
the last date that the
option may be
exercised, the last date
for exercise is
extended to 14 days
after the date on which
the tenant is notified
(s.28A(4) RLA).

For leases entered into
from 3 April 2006, if the
lease provides for an
option to renew or
extend the lease at
current market rent, the
tenant is entitled to
request a determination
of the current market
rent at any time within
the period that begins
6 months before and
ends 3 months before
(or for leases < 1 year
— that begins 3 months
before and ends

1 month before) the
last day on which the
option may be
exercised

(s27A(2) RSLA).

If a determination is
requested, the last day
to exercise the option

No provision.

If the lease provides for
an option to renew or
extend the lease at
current market rent, the
tenant is entitled to
request a determination
of the current market
rent at any time within
the period that begins
6 months before and
ends 2 months before
(or, for leases less than
1 year, that begins

3 months before and
ends 30 days before)
the last day on which
the option may be
exercised under the
lease (s.36 RCLA).

If a determination is
requested, the last day
to exercise the option
will be varied to be the
day that is 21 days

No provision but
legislation allows for
the parties to agree
that there will be a
market rent review prior
to the last date for
exercise of option
(s.11(2)(b) RSA).

If a retail shop lease
provides for an option
to renew or extend the
lease at current market
rent, the tenant is
entitled to request a
determination of the
current market rent at
any time within the
period that begins

6 months before and
ends 3 months before
the last day on which
the option may be
exercised (s.32 RLA).

If the retail shop lease
provides for an option
to renew or extend the
lease at current market
rent, the tenant is
entitled to request a
determination of the
current market rent at
any time within the

No provision.

If a retail shop lease
provides an option to
renew or extend the
lease at current market
rent, the tenant is
entitled to request a
determination of the
current market rent at
any time within the
period that begins 6
months before, and
ends 3 months before,
the last day on which
the option may be
exercised under the
lease, but may not
make the request if the
landlord and the tenant
have already agreed as
to the actual amount of
that rent.

If a determination is
requested, the period
within which the tenant
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If the tenant exercises
the option and the last
date for exercise of the
option is after the lease
term ends, the term is
extended to that date
on the same terms
unless the landlord and
the tenant agree
otherwise

(s.28A(5) RLA) and
except that, if the rent
determined under an
early rent review is
lower, the rent for the
extended term will the
lower rent

(s.28A(7) RLA).

If the tenant does not
exercise the option and
the date that is 3
months after the last
date for exercise of the
option is after the lease
term ends, the term of
the lease is extended
to that date on the
same terms unless the
landlord and tenant
agree otherwise
(s.28A(6) RLA) and
except that, if the rent
determined under an
early rent review is
lower, the rent for the
extended term will the
lower rent

(s.28A(7) RLA).

If a tenant has
exercised an option
and has not requested
an early rent review,
within 14 days of
exercising the option
(cooling off period) the
tenant may give the
landlord a written
notice that the tenant
no longer wishes to
exercise the option
(s.28B(1) RLA). If so,
the term of the lease is

will be varied to be the
day that is 21 days
after the tenant gets
notice of the
determined market rent
(s.27A(6) RSLA).

This provision does not
apply if the tenant is a
'major lessee’ and,
before the tenant
entered into the lease,
gave the landlord
written notice that it
agrees that the tenant's
early determination
rights for current
market rent under the
RSLA do not apply in
relation to the lease
and the lease contains
the timing and basis for
each review
(s.27A(1A) RSLA).

after the tenant
receives notice or the
last day of the term of
the lease whichever is
the earlier (s.36 RCLA).

period that begins 6
months before and
ends 3 months before
(or, for leases < 1 year,
that begins 3 months
before and ends 30
days before) the last
day on which the option
may be exercised
under the lease.

If a determination is
requested, the last day
to exercise the option
will be varied to be the
day that is 21 days
after the tenant gets
notice of the
determined market rent
(and if the term of the
lease expires during
this period, the lease is
extended by an
appropriate period to
enable the lessee to
exercise the option)
(s.32 RLA).

must exercise the
option is varied so that
the last day on which
the option may be
exercised is 21 days
after the determination
of rent is made and
notifed to the tenant in
writing or the last day
of the term of the lease,
whichever is the earlier
(s. 30 BTA).
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extended by 14 days
and the lease is taken
not to have been
renewed and the right
to renew ceases
(s.28B(2) RLA).

Notice of term end

If a lease does not
contain an option,

not > 12 nor

< 6 months before the
term end, the landlord
must either:

(a) offer the tenant a
renewal on terms
specified in writing;
or

(b) advise the tenant
that no renewal is
available,

(ss.64(1) & (2) RLA).

An offer cannot be
revoked for 60 days
(s.64(3) RLA).

If the landlord does not
comply, the lease
continues until

6 months' notice has
been given unless it is
terminated by the
tenant with effect from
any time after the lease
would otherwise have
ended

(ss.64(4) & (5) RLA).

If the lease does not
contain an option, the
landlord must between
6 and 12 months
before the lease ends
(or for leases < 1 year
between 3 and

6 months before the
lease ends), give the
tenant notice:

(a) offering a renewal
or extension on
terms specified in
the notice; or

(b) informing the tenant
that no renewal or
extension is
available,

(s.46AA RSLA).

An offer cannot be
revoked for 1 month
(s.46AA(3) RSLA).

If the landlord fails to
notify the tenant, before
the lease expires the
tenant may give written
notice to the landlord
requiring an extension
of the lease until

6 months after the
landlord gives the
notification required
(ss.46AA(4) &
46AA(4A) RSLA).

The tenant may
terminate the lease
before this extended
period ends, on at least
1 month's notice
(s.46AA(5) RSLA).

Not < 3 months before
the expiry of a lease,
the property owner
must give the tenant a
notice stating:

(a) the conditions on
which the property
owner is prepared
to renew the lease;

(b) that the lease will
not be renewed,;

(c) that the tenant may
continue as a
periodical tenant; or

(d) that the tenant may
continue as a
monthly tenant for
the time being on
terms to be agreed,

(c.29(2) CPRT).

If the property owner
fails to give the
information, the term of
the lease can be
extended at the
election of the tenant
until 3 months after that
information is given.
Tenant's election must
however, be exercised
within 2 weeks after the
last date on which a
property owner may
give the notice

(cl.29(6) & (7) CPRT).

Between 6 and

12 months before the
lease ends, the
landlord must by
written notice to the
tenant either:

(a) offer the tenant a
renewal of the
lease on terms
specified in the
notice; or

inform the tenant
that it does not
propose to offer a
renewal of the
lease,

(s.20J(1) RCLA).

A landlord is not
required to give notice
to the tenant towards
the end of the lease if,
either:

—
o
-

(a) the tenant has a
right of renewal; or

(b) the tenant has
preferential rights,
which apply for
shopping centre
leases (see below),

(s.201 RCLA).

An offer cannot be
revoked for 1 month
(s.20J(3) RCLA).

If the landlord does not
give the requisite
notification, the tenant
may serve its own
notice requesting an
extension. If the tenant
serves that notice, the

If a retail shop lease
does not provide
whether directly or by
operation of .13
(statutory option) an
option for renewal and
the tenant within

12 months before the
expiry of the lease in
writing requests from
the landlord a
statement of the
intentions of the
landlord as to renewal
the landlord must within
30 days after receiving
the request:

(a) give a statement in
writing of the
landlord's intentions
to the tenant; and

where he intends to
offer a renewal,
specify in that
statement the
terms and
conditions
proposed,
(s.13B(1) RSA).

A landlord is not
required to specify the
rent proposed until

3 months prior to expiry
(s.13B(2) RSA).

A landlord is bound by
an offer made if the
tenant, within 30 days
after receiving the offer,
accepts the offer in
writing (s.13B(4) RSA).

—~
(=]
~

If a retail shop lease
contains no option to
renew, the landlord
must between 6 and
12 months before a
lease ends, give the
tenant notice that it:

(a) intends to offer the
tenant a renewal or
extension of the
lease on terms
specified in the
notification
(including terms as
to rent); or

(b) does not propose
to offer the tenant a
renewal or
extension of the
lease,

(s.44(1) RLA).

An offer cannot be
revoked for 1 month
after being made
(s.44(2) RLA).

If the landlord fails to
notify the tenant, as
required, the retail shop
lease is extended until
6 months after the
landlord gives the
notification required but
only if the tenant
requests an extension
by notice in writing
before the lease
expires (s.44(3) RLA).

During such extension
of the lease, the tenant
may terminate the

lease by giving at least

The tenant may, in
writing, ask the landlord
to tell the tenant
whether the landlord
intends to renew the
lease if:

(a) for alease
for > 1 year - the
lease is due to end
in not < 6 months
and not > 1 year; or
(b) in any other case -
the lease is due to
end in not
< 3 months and
not > 6 months.

If the landlord receives
a request the landlord
must tell the tenant in
writing within 1 month
after the request day
that:

(a) the landlord
proposes to renew
the lease; or

(b) the landlord does
not propose to
renew the lease,

(s.107 LCRAL).

If the landlord fails to
notify the tenant the
lease is extended by a
period equal to the
period starting 1 month
after the request day
and ending when the
landlord gives the
tenant a notice

(s.107 LCRA).

Between 6 and

12 months before the
lease ends, the
landlord must by
written notice to the
tenant either:

(a) offer the tenant a
renewal of the
lease on terms
specified in the
notice; or

inform the tenant
that it does not
propose to offer a
renewal of the
lease.

If the landlord does not
give the requisite
notification, the tenant
may serve its own
notice requesting an
extension. If the tenant
serves that notice, the
existing lease is
extended until the end
of 6 months after the
landlord gives the
requisite notice (but the
tenant may terminate
the lease by 1 month's
notice during that
extended period)

(s.60 BTA).

If the lease is for

12 months or less, the
periods of 6 and

12 months are reduced
to 3 and 6 months
respectively

(s.60 BTA).

—
o
-
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existing lease is
extended until the end
of 6 months after the
landlord gives the
requisite notice (but the
tenant may terminate
the lease by 1 month's
notice during that
extended period)
(ss.20J(4) & (5) RCLA).

If the lease is for

12 months or less, the
periods of 6 and

12 months are reduced
by one-half

(s-20J(6) RCLA).

Where the landlord fails
to comply with s.13B(1)
or (2), the expiry of the
term of the lease is
deemed to be extended
by a period equal to the
period of non-
compliance

(s.13B(3) RSA).

A lease may be
terminated during a
period by which it is
deemed to be extended
under s.13B(3) by the
tenant giving written
notice to the landlord
(s.13B(4A) RSA).

If a lease is renewed
because of s.13B(3)
after the term of the
lease ends, the lease
for the further term
commences on the
expiry of the previous
lease (s.13B(4C) RSA).

1 months written notice
of termination to the
landlord (s.44(4) RLA).

If a retail shop lease is
for 12 months or less,
the notification must be
given between 3 and

6 months before the
lease ends

(s.44(6) RLA).

The landlord is
prohibited from publicly
advertising the
availability of retail
premises during the
term unless:

(a) an offer for renewal
is not accepted by
the tenant;

(b) the tenant is told in

writing that there

will be no renewal
and is not
otherwise entitled
to remain in
possession;

the tenant informs

the landlord in

writing that it does
not wish to
negotiate to renew;

(d) the tenant agrees
in writing to vacate
or has vacated; or

(e) the tenant consents

(c

-~

shopping centre lease
has a preferential right
to extend the term of a
lease. The landlord
must presume that the
tenant requires a
renewal or extension of
the term unless the

shopping centre lease
which commenced on
or after 1 July 2002 has
a preferential right to
renew or extend the
term of its lease. The
landlord must presume
the tenant requires a

in writing,
(s.44A RLA).
Implementation of preferential right
No provision. No provision. No provision. The tenant of a No provision. No provision. The tenant under a No provision.
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tenant has otherwise
notified the landlord in
writing within

12 months before the
end of the term
(ss.20D(1) &

(2) RCLA).

The right does not arise
if:
(a) the lease is for

6 months or less;
(b) the lease contains
a certified
exclusionary clause
(see further section
below entitled,
'Certified
exclusionary
clause');
the lease is a
sublease, and the
term of the
headlease would
be exceeded; or
(d) the lease is of a

class excluded by

regulation,
(s-20C(2) RCLA).

The preferential right
need not be given if
the:

(a) landlord reasonably
wants to change
the tenancy mix;

(b) tenant is guilty of a
substantial breach
or persistent lease
breaches;

landlord requires
vacant possession
of the premises for
the purposes of
demolition or
substantial repairs
or renovation;
landlord does not
propose to relet the
premises within

—
o
~

—
o
~

—
o
-

renewed or extended
lease unless the tenant
has notified the
landlord in the last

12 months of the lease
that the tenant does not
want to renew or
extend (s.108 LCRA).

Preferential rights need
not be given if:

(a) it would be
substantially more
advantageous for
the landlord to
lease the premises
to another person;

(b) the landlord wants
to change the
tenancy mix;

(c) the tenant has
breached the lease
substantially or
persistently;

(d) the landlord
requires the
premises for its
own use and does
not propose to re-
let them for at least
6 months; or

(e) the tenant has
agreed to a
certified
exclusionary clause
in the lease after
taking independent
legal advice to
waive its
preferential rights,

(s.108 LCRA).
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6 months from the
end of the term;

(e) renewal of the
lease would
substantially
disadvantage the
landlord; or

(f) tenant's right of
preference is
excluded by
regulation,

(s-20D(3) RCLA).

The landlord must

between 6 and

12 months before the

end of a term (or in the

case of a 1 year lease
between 3 and

6 months) begin

negotiations with the

tenant for renewal and
must:

(a) make a written offer
to renew on terms
no less favourable
than those of the
proposed new
lease to be offered
to any third party;
and

provide the existing
tenant with a copy
of the proposed
new lease and
disclosure
statement,
(ss.20E(1) & (2)
RCLA).

—
o
-

The landlord's offer
must remain open for a
reasonable period (at
least 10 business days)
and be accepted in
writing by the tenant
within the time stated in
the offer

(s-20E(3) RCLA).

If atenantin a
shopping centre does
not have a right of
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preference, the
landlord must, at least
6 months but not more
than 12 months before
the end of the lease, by
written notice:

(a) notify the tenant of
that fact; and

(b) state why there is
in the
circumstances no
right of preference,

(s.20F(1) RCLA).

If the term of the lease
is 12 months or less,
the periods of 6 and

12 months are reduced
by 1 half

(s.-20F(2) RCLA).

The right of preferential
treatment includes that
the landlord must
negotiate, in good faith,
with the tenant with a
view to entering into a
new lease for the shop
premises

(s.20E(5) RCLA).

If the landlord fails to
negotiate or give
notification as required,
the tenant may serve
its own notice on the
landlord before the
lease ends, requesting
an extension of the
lease. The lease is
then extended until

6 months after the
landlord begins the
requisite negotiations
or gives the required
notice (but the tenant
may terminate by
giving 1 month's notice
during the extended
period) (s.20G RCLA).
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Certified exclusionary clause

No provision. No provision.

No provision.

A certified exclusionary
clause may be used to:

(a) exclude the
statutory 5 year
term; or

(b) exclude the
tenant's right of
preferential
treatment, in a
shopping centre,

(ss.20K(2) &

(3) RCLA).

A certified exclusionary
clause comprises the 3
requirements that:

(a) there be a provision
in the lease which
excludes the 5 year
term/right of
preferential
treatment;

a lawyer (acting for
the tenant) or, after
1 July 2020, the
Small Business
Commissioner, has
explained the effect
of that provision to
the tenant
(including that the
lawyer or Small
Business
Commisioner is
given apparently
credible
assurances that the
tenant is not acting
under coercion or
undue influence);
and

the lawyer or Small
Business
Commisioner signs
a certificate which
is then endorsed on
(attached as part
of) the lease,

(s.20K(3) RCLA).

—
o
-

—
o
~

No provision.

No provision.

A certified exclusionary
clause is a provision of
a lease in relation to
which a certificate
signed by an
independent lawyer is
endorsed on the lease
to the effect that before
the lease was signed
and at the tenant's
request, the lawyer
explained the effect of
the provision and how
s.108 (relating to
premises in the retail
area of a shopping
centre where the
landlord proposes to
re-lease the premises
and the tenant wants to
renew or extend the
lease) would apply in
relation to the lease if
the lease did not
include the provision
(s.111 LCRA).

No provision.

Retail tenancy legislation compendium | MinterEllison
ME_134450426_19

Page 55



. wvc | ap | 7as | sa | wa | Nnsw | _acT | _NT

Liability for costs associated with lease

A tenant is not liable
for:

(a) the landlord's lease
preparation
expenses;

(b) expenses incurred
in obtaining a
mortgagee's
consent; or

(c) the landlord's costs
of complying with
the RLA,

(s.51 RLA).

However, a tenant may
be liable for some
landlord's costs with
respect to an
assignment or
sublease (s.51 RLA).

A tenant is not liable
for:

(a) the landlord's lease
preparation
expenses;

(b) expenses incurred
in obtaining a
mortgagee's
consent; or

(c) the landlord's costs
of complying with
the RSLA,

(s.48(1) RSLA).

However, a tenant may
be liable for:

(a) survey fees
(s.48(2) RSLA);

(b) lease registration
fees
(s.48(2) RSLA);
and

(c) landlord's costs
with respect to an
assignment
(s.39(2) RSLA).

A tenant may be liable

for the landlord's

reasonable legal or

other costs incurred for

preparation of a 'final

lease' if:

(a) the landlord and
tenant agree to the
terms of a retail
shop lease;

(b) the tenant gives the
landlord a written
notice to prepare
the final lease and
the final lease is
prepared;

(c) the tenant does not
sign the final lease;
and

(d) the landlord gives

the tenant a copy of
the landlord's

Each party must pay its
own costs incurred in
the preparation of a
lease. The property
owner may charge the
tenant the cost of any
alterations that the
tenant requires to be
made to the lease
during negotiations
(cl.8(2) CPRT).

A prospective tenant
who withdraws from
lease negotiations may
be responsible for the
property owner's lease
costs where:

(a) the prospective
tenant gives a
written authority for
the preparation of a
lease; and

(b) the authority
contains a
provision stating
that if the
prospective tenant
withdraws from the
lease negotiations,
the prospective
tenant is
responsible for the
costs of preparing
the lease,

(cl.8(3) CPRT).

The parties are to
negotiate the payment
of disbursements such
as stamp duty and the
cost of obtaining any
mortgagees consent
(cl.8(4) CPRT).

A tenant can be liable
to pay half of the
landlord's preparatory
costs and the full
amount of any
government fees but
only when provided
with a copy of any
account given to the
landlord for the
expenses

(ss.14(1) & (2) RCLA).

Preparatory costs are
the legal or other
expenses incurred by
the landlord in
connection with the
preparation and
registration of the lease
and include mortgagee
production and consent
fees and the costs of
attendances on the
tenant by the landlord
or its lawyer or a
registered conveyancer
(s.14(1) RCLA).

This section does not
limit recovery of
preparatory costs from
a person who
subsequently
withdraws from
negotiations

(s.14(3) RCLA).

A tenant is not liable
for:

(a) the landlord's lease
preparation
expenses;

(b) expenses incurred
in obtaining a
mortgagee's
consent; or

(c) the landlord's costs
of complying with
the RSA,

(s.14B RSA).

However, a tenant may
be liable for a landlord's
costs with respect to an
assignment or
sublease (s.14B RSA).

In respect of any lease
entered into on or after
1 July 2005, a landlord
is prohibited from
recovering the costs of
preparing and entering
into the lease from the
tenant unless the costs
are incurred in
connection with making
certain amendments to
a proposed lease that
was requested by a
tenant (s.14 RLA).

Lease preparation
expenses are taken to
include expenses
incurred in obtaining a
mortgagee's consent,
but do not include
registration fees under
the RLA (s.3 RLA).

A tenant cannot be
required to pay the
landlord's costs.
'Landlord's costs'
means lease
preparation costs,
stamp duty and
mortgagee's consent
fees (s.23 LCRA).

If a party requires the
lease to be registered,
that party must pay any
fee for registration of
the lease.

A tenant is not liable to
pay any amount to the
landlord in respect of
legal or other expenses
incurred by the landlord
in connection with
preparation of a lease
unless the landlord
provides the tenant
with a copy of accounts
in respect of those
expenses and the
amount of those
expenses or the
method of calculation is
included in the
landlord's disclosure
statement (s.23 BTA).

A tenant is not liable to
pay > a reasonable
sum in respect of lease
preparation costs

(s.23 BTA).

A landlord is entitled to
recover a reasonable
sum in respect of lease
preparation costs from
a person who
withdraws from lease
negotiations

(s.23 BTA).
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invoice for costs for
preparation of the
final lease,

(s.48(3) RSLA).

A 'final lease' is a lease
to be signed by the
parties to give effect to
the agreed terms of a
retail shop lease
(s.48(4) RSLA).

Tenants are liable for
the landlord's
reasonable legal
expenses incurred in
responding to a request
by the tenant for:

(a) a variation to the
lease; and

(b) consentto a
sublease or licence,

(s.24(1)(c) RSLA).

Definition of 'outgoings

'Outgoings' means a
landlord's outgoings on
account of:

(a) the expenses
including the cost,
or part of the cost,
of repairs or
maintenance work
in respect of an
essential safety
measure or an
installation referred
toin
section 41(2)(b)(ii))
directly attributable
to the operation,
maintenance or
repair of:

(i) the building in
which the retail
premises are
located or any
other building or
area owned by
the landlord and
used in

'Outgoings' means:

(a) reasonable
expenses directly
attributable to the
operation,
maintenance or
repair of the centre
or building and
areas used in
association
therewith; and

charges, levies,
premiums, rates or
taxes (including
GST) payable by
the landlord,

(s.7(1) RSLA).

If GST is included in
the definition of
'outgoings’, itis a
'specific outgoing'
(rather than an
'apportionable
outgoing’)

(b

-

No definition.

'Outgoings' means the
expenses of operating,
repairing or maintaining
the retail shop or a
retail shopping centre
(including rates, taxes,
levies, premiums or
charges payable by the
landlord) but does not
include outgoings
directly proportional to
the level of a tenant's
consumption or use for
which the tenant is
required to reimburse
the landlord under the
lease (s.3(1) RCLA).

'Operating expenses'
means expenses in
operating, repairing or
maintaining:

(a) a building of which
a retail shop forms
the whole or a part;
or

if the retail shop is
in a retail shopping
centre, the building
of which a retail
shop forms the
whole or a part and
the common area,
and includes strata
levies (s.12(3) RSA).

(b

-

'Outgoings' means:

(a) alandlord's
outgoings on
account of
expenses
attributable to the
management,
operation,
maintenance or
repair of the retail
shop building or
land;

a landlord's
outgoings on
account of rates,
taxes, levies,
premiums or
charges payable by
the landlord
because the
landlord is the
owner or occupier
of the retail shop
building or land or
is the supplier of a

—
(=2
~

'Outgoings' means:

(a) reasonable
expenses of
repairing or
maintaining, or
directly related to
the operation of,
the building or

shopping centre in
which the premises

are located;
(b

-~

or other statutory

charges payable by

the landlord;
(c) (for shopping
centres), the

reasonable costs of

advertising or
promoting the
shopping centre;

(d) expenses for

Rl

collecting statistical

information,

rates, taxes, levies

'Outgoings' means a
landlord's outgoings on
account of:

(a) the expenses
directly attributable
to the operation,
maintenance or
repair of:

(i) the building in
which the retail
shop is located;
or
in the case of
retail shops in a
retail shopping
centre, any
building in the
centre or any
areas used in
association with
a building in the
centre; or
rates, taxes, levies,
premiums or
charges payable by
the landlord

(i

=

—
o
-
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association with | (s.24A(2) RSLA). taxable supply in (s.70 LCRA). because the
the building in Landlords are not respect of the retail landlord is the
ngnstgse ;féa'l required to supply shop building or owner or occupier:
I%cated; or tefnants fWith estimates land; and (i) of the building in
ii) in the case of of specific outgoings (c) fees charged by a which the retail
@ retail premises (s.38A RSLA). landlord for shop is located;
in a retail services provided and
shopping by the landlord in (i) if the retail shop
gerl‘g;g airr11ythe connection with the ishin a retail .
ul shopping centre
centre or any management, - of any %uilding
areas used in operation, in the retail
association with maintenance or shopping centre
a building in the repair of the retail or the land on
centre; or shop building or which the

(b) rates, taxes, levies, land, building is
premiums or (s.3A(1) RLA). erected,
;:r:warges payable by 'Retail shop building' or (s.5BTA).

e landlord , '

because the |ar_1d_ means t_he

landlord is: bwlghng in \_Nhlch the

. retail shop is located or

@ :Jhcil?;\ilgsro?; (in the case of a retail
building referred shop ina retail
to in paragraph shgppmg centre) any
(a) or of the bundm.g in the retail
land on which shopping centre, and
such a building includes any areas
is erected; or used in association

(ii) the supplier of a with any such building
taxable supply (s 3A(2) RLA).
in respect of
any such
building or land,

(s.3 RLA).
Liability for outgoings

A tenant is not liable to A tenant is not liable to In relation to outgoings If a tenant is liable to A tenant is not liable to If a tenant is liable fora | A tenantis not liable to A tenant is not liable to

pay an amount to a pay an amount to a that are directly pay an amount to a pay operating share of outgoings, the pay any amount to a pay an amount to a

landlord in respect of landlord for outgoings attributable to the landlord in respect of expenses if the lease retail shop lease must landlord in respect of landlord in respect of

outgoings except in unless the lease operation of premises, outgoings, a lease does not specify: specify: outgoings except: outgoings except in
acco_rc_lance ]:N::h | specifies: g Iegﬁe must state in must specify: (a) how the amount is (a) each item of (a) in accordance with acco_rqance ]:Nlr:h |

:)hro;nswn_sfc? the lease (a) the outgoings etail (a) the outgoings that to be determined outgoings to which the provisions of tpr:'o;nsmn_sfo- the lease

at specity: payable by the (a) which outgoings are to be regarded and, where the tenant is the lease which at spectty:

(a) the outgoings that tenant; are recoverable as recoverable; applicable, required to must specify their (a) the outgoings that
are to be regarded (b) how the outgoings and how (b) how the amount of apportioned to the contribute; nature, how they are to be regarded
as recoverable; will be determined unforeseen the outgoings will tenant; and (b) how the tenant's are determined, as recoverable;

(b) in a manner and apportioned to outgoings are to be be determined and (b) how and when that share is to be how they are (b) how the outgoings
consistent with the the tenant; and dealt with; how they will be amount is to be calculated and apportioned and will be determined
Regulations, how (c) how the outgoings (b) the method used to apportioned to the paid, apportioned; and how they are and apportioned to
the amount of those may be recovered calculate outgoings tenant; and recoverable; and the tenant; and
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outgoings will be
determined and
how they will be
apportioned to the
tenant; and

how those
outgoings or any
part of them may
be recovered by the
landlord from the
tenant,

(s.39(1) RLA).

The amount of
outgoings recoverable
from a retail shopping
centre tenant is limited
to the proportion of the
total outgoing which the
lettable area of the
premises bears to the
total lettable area of the
premises which benefit
from the outgoing
(s.39(2) RLA).

A tenant in a retail
shopping centre is not
liable to contribute
towards an outgoing
that benefits specific
premises unless the
tenant's premises
benefits from the
outgoing (s.40 RLA).

(c

-~

by the landlord from
the tenant,

(s.37(1) RSLA).

A tenant under a lease
is not liable under for
any additional
outgoings of the
landlord that are
incurred only because
an eligible tenant's
shop is open for trading
outside the core trading
hours at a time when
the tenant's shop is not
open for trading,
(s.53A RSLA).

The proportion of a
landlord's
'apportionable
outgoings' payable by
the tenant must not be
more than the
proportion that the area
of the premises bears
to the 'total area’ of all
the premises owned by
the landlord and
sharing the benefit of
the outgoing

(s.38(1) RSLA).

'Apportionable
outgoings' includes
promotion amounts and
maintenance amounts
to the extent that the
amounts are treated as
part of the landlord's
outgoings under the
lease (ss.36B & 37(2)
RSLA).

'Total area’ of all
premises in a retail
shopping centre or
leased building does
not include areas of
premises that, if the
areas were not leased
or licensed, would be
areas within a common
area of the centre or
building but only if the

payable by the
tenant; and

(c) the time for
payment of
outgoings,

(cl.18(1) CPRT).

The proportion of
outgoings payable by a
tenant may be
calculated using either
of the following
methods:

(a) the ratio of the
lettable area of the
tenant's premises
to the lettable area
of all lettable
premises sharing
the benefit of the
outgoing; or

(b) the ratio of the
assessed annual
value of the
tenant's premises
to the assessed
annual value of all
lettable premises
sharing the benefit
of the outgoing,

(cl.18(3) CPRT).

(c) how the outgoings,
or a part of them,
may be recovered
by the landlord
from the tenant,

(s.26(1) RCLA).

Foraleaseina
shopping centre, a
tenant is not liable to
contribute to a non-
specific outgoing (that
is an outgoing not
specifically referable to
any particular shop in
the retail shopping
centre):

(a) unless the shop
enjoys or shares
the benefit of that
outgoing; and

in excess of the
ratio that the
lettable area of the
shop bears to the
total lettable area of
all shops enjoying
the benefit of the
outgoing,

(s.34 RCLA).

—
o
-

(s.12(1)(@) RSA).

Subject to section
12(1e), the proportion
of operating expenses
payable by a tenant
must not exceed the
relevant proportion
unless the Tribunal
approves a greater
proportion

(s.12(1)(b) RSA).

The relevant proportion
is the proportion that
the lettable area of the
premises bears to the
total lettable area of the
retail shopping centre
(s.12(3) RSA).

If the premises is part
of a group of premises
and an operating
expense is incurred as
a result of other
premises in the group
of premises opening
outside of standard
trading hours, the
landlord cannot recover
such expenditure from
premises not open
outside of standard
trading hours
(s.12(1)(c) RSA).

(c) how the tenant's
share will be
recovered,

(s.22 RLA).

A tenant is not required
to contribute to
outgoings not
specifically referrable to
the shop (s.30 RLA).

(b) where their nature
is specified in a
properly given
disclosure
statement,

(s.71 LCRA).

Payment of outgoings
(and rent) must not
commence before the
date of handing over
the premises and not
before all works to be
provided by the
landlord are
substantially provided
(ss.48 & 69 LCRA).

Under a shopping
centre lease, non-
specific outgoings are
not recoverable unless
referable to the
premises, in which
case recovery is limited
to the proportion of
lettable area of the
premises to the total
lettable areas of all the
premises in the centre
to which the outgoings
are referable

(s.134 LCRA).

An outgoing is
'referable’ to premises
if the premises benefit
from or share the
benefit resulting from
the outgoings

(s.134 LCRA).

(c) how the outgoings
may be recovered
by the landlord
from the tenant,

(s.38 BTA).
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areas are used for a
prescribed purpose (ie
information,
entertainment,
community or leisure
facilities,
telecommunication
equipment, automatic
teller machines,
vending machines,
advertisement displays,
seating, tables and
other furniture, trade
out areas storage or
parking)

(s.38(2) RSLA).

Prohibited outgoings

Tenants cannot be
asked to contribute to:

(a) capital costs
(s.41 RLA)
although a tenant
can be required to
undertake capital
works at the
tenant's cost
(s.41(2)(a) RLA)
and in respect of
essential safety
measures, to pay
all or part of the
cost of carrying out
repairs or
maintenance work
or an installation
relating to fit out of
the premises
(s.41(2)(b) RLA);

(b) depreciation
(s.42 RLA);

(c) contributions to a
sinking fund to
provide for capital
works (s.43 RLA);

(d) interest or other
charges on a
landlord's
borrowings
(s.44 RLA); or

Tenants cannot be
asked to contribute to:

(a) land tax;

(b) capital expenditure;

(c) a depreciation or
sinking fund;

(d) loss of income
insurance;

(e) an excess in
relation to a claim
on the landlord's
insurance policy;

(f) alandlord's

contributions to a

merchants’

association,
promotion or other
such fund; or
interest and
charges on money
borrowed by the
landlord,

(s.7(3) RSLA).

=

(9

Tenants cannot be
asked to contribute to:

(a) capital expenditure;
(b) a depreciation or a

sinking fund;

(c) any contribution by

the property owner
to promotion or
advertising;
interest on money
borrowed by the
property owner;
loss of income
insurance;
outgoings not
specified in the
lease that were
reasonably
foreseeable at the
time the lease was
entered into,

(cl.18(2) CPRT).

QOutgoings do not
include costs
associated with the
advertising or
promotion of a retail
shop or centre
(s.26 RCLA).

Depreciation and
capital expenditure
(unless such capital
expenditure is a
'permissible obligation')
is not recoverable
(s.13 RCLA).

See also 'Land Tax'
(below).

Tenants cannot be
asked to contribute to:

(a) operating expenses

(b

(c

-~

-~

not specifically
referable to any
particular shop
(s.12(1e)(a) RSA);
an amount in
excess of an
amount calculated
by multiplying the
total amount of that
operating expense
by the proportion
that the lettable
area of the shop
bears to the
aggregate of the
lettable areas of all
the retail shops in
the retail shopping
centre to which the
operating expense
is referable without
the approval of the
Tribunal
(s.12(1e)(b) RSA);
the costs of the
construction of a
retail shopping
centre

(s.12(2)(a) RSA);

Tenants cannot be
asked to contribute to:

(a) the cost of any
finishes, fixtures,
fittings, equipment
or services in or for
the shop unless the
tenant's
requirement to
contribute was
disclosed in the
landlord's
disclosure
statement
(s.12 RLA);

(b) capital expenditure
(s.23 RLA);

(c) depreciation
(s.24 RLA);

(d) interest and
charges incurred by
a landlord on
borrowings
(s.24A RLA); or

(e) rent and other
costs associated
with land not used
by or for the benefit
of the shopping
centre (s.24B RLA).

Tenants can only be
required to refit
premises or to
contribute to finishes,
fixtures, fittings,
equipment and
services that are
specified in the
disclosure statement
(s.75 LCRA).

Depreciation costs are
not recoverable
(s.77 LCRA).

Tenant cannot be
required to pay any
amount in respect of
the capital costs of the
building or shopping
centre in which the
premises are located
(s.76 LCRA).

Outgoings do not
include the costs
associated with the
advertising or
promotion of a retail
shop, retail shopping
centre or of a business
carried on there
(s.38(2) BTA).

Leases cannot require
the tenant to pay an
amount in respect of
rent and other costs
associated with
unrelated land, namely
land on which the
building or retail
shopping centre is not
situated (s.34 BTA).

Non-specific outgoings
are not recoverable
from the tenant of a
retail shopping centre
(s.42 BTA).

Depreciation and
capital expenditure are
not recoverable

(ss.43 & 44 BTA).

Interest and charges
incurred by a landlord
on borrowings are not
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(e) land tax from 1 July
2003,

(s.50 RLA).
See also 'Land Tax'

and 'Management
Fees' (below).

(d) any extension of a
retail shopping
centre or structural
improvement to the
centre

(s.12(2)(b) RSA); or
any plant or
equipment that is or
becomes the
property of the
landlord of a retail
shopping centre
(s.12(2)(c) RSA).

(e

-~

Sinking funds to fund
major items of repair or
maintenance for which
contributions are
required are limited to:

(a) repair or
maintenance of a
building or plant
and equipment of a
building in which
the retail shop is
situated; and

(b) buildings, plant and
equipment and
areas used in
association with the
shopping centre,

(s.25 RLA).

recoverable
(s.45 BTA).

Sinking funds to fund
major items of repair or
maintenance for which
contributions are
required are limited to:

(a) repair or
maintenance of a
building or plant
and equipment of a
building in which
the retail shop is
situated; and

if the retail shop is
situated in a retail
shopping centre —
the buildings, plant
and equipment and
areas associated
with the retail
shopping centre,

(s.35 BTA).

—
o
-

Land tax

With effect from 1 July
2003, land tax cannot
be recovered

(s.50 RLA).

A tenant is not liable for
land tax payable by the
landlord (for example, a
provision requiring a
tenant to pay the
landlord's land tax or to
reimburse the landlord
for land tax (regardless
of by whom, or to
whom, the payment is
to be made) is void)
(s.7(3) RSLA).

No provision.

Land tax cannot be
recovered from any
tenant (s.30 RCLA).

Landlord can recover
relevant proportion of
notional land tax
(s.12(1g) RSA).
'Notional Land Tax'
means land tax and
metropolitan region
improvement tax
assessed on a single
ownership basis
(s.12(3) RSA).

The liability of the
tenant to contribute to
land tax payable by the
landlord is not to
exceed the amount of
that liability had the
amount of land tax
payable by the landlord
been assessed on the
basis that:

(a) the land was the
only land owned by
the landlord;

(b) the land was not
subject to a special
trust; and

the landlord was
not a company
classified under
s.29 of the Land
Tax Management
Act 1956 (NSW) as
a non-concessional
company,

(c

-~

The landlord may
recover rates, taxes,
levies or other statutory
charges payable by the
landlord including land
tax (s.70(1)(b) LCRA).

No provision.
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(5.26 RLA).

Management fees

Management fees are
not recoverable unless:

(a) the fee relates to
the management of
the building or
centre in which the
premises are
located; and

(b) the lease or
disclosure
statement specifies
the amount of the
management fee
and the rate or
method by which it
is calculated,

(s.49(1) RLA).

If a tenant is obliged to
contribute to
management fees, the
amount cannot exceed
the previous year's fees
increased by the CPI
(s.49(2) RLA), except
for premises in a
shopping centre if the
majority of retail
tenants agree

(s.49(4) RLA).

The cap on increases
in management fees
does not apply to
salaries or other
administrative costs
related to the operation
of the building or centre
(s.49(6) RLA).

No provision.

If the shop is in a retail
shopping centre, any
outgoings estimate or
audited annual
statement must also
include a breakdown of
the estimated fees
payable or paid by the
tenant towards the
administration costs of
running the centre and
any other fees to be
paid to a centre
management entity
(ss.38A(3) & 38B(6)
RSLA).

No provision.

No provision.

Management fees are
not recoverable by a
landlord (s.12(1f) RSA).

The landlord may only
recover outgoings
disclosed in the
landlord's disclosure
statement which
include expenses
attributable in the
management of the
retail shop, building or
land (ss.3A, 12A & 22
RLA).

The landlord may
recover outgoings the
nature of which are
stated in the disclosure
statement including
management fees
(ss.70(1)(a) & 71
LCRA).

No provision.

Estimate and statement of outgoings

A tenant is not required
to contribute to any
outgoings in respect of
which an estimate is
required until the tenant

A landlord must provide
to the tenant an annual
estimate in the
approved form of the
landlord's

If a tenant requests, the
property owner must
provide a detailed list of
estimated recoverable
outgoings for the next

A tenant must be given:

(a) a written estimate
(itemising those
outgoings under

A tenant is not required
to make any payment
of operating expenses
until at least 1 month
after the landlord has

The tenant may
withhold payment of
contributions for
outgoings if the
landlord has failed for

Tenant must be given:

(a) a written estimate
itemising the
outgoings in the

The tenant must be
given a written estimate
of the tenant's liability
for outgoings before a
lease is entered into
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is given the estimate apportionable accounting year for the the item given the tenant annual | 10 business days to disclosure and 1 month prior to
(s.46(4) RLA). outgoings (ie not premises at least descriptions used estimates of give the tenant the statement at least each accounting
A landlord must: specific outgoings) and 1 month before the in the list of expenditure under each | estimate or outgoings once each year and | period.

' the proportion of those start of the accounting outgoings in the item of operating statement after being at least 1 month The landlord must
(a) provide a written outgoings for which the | year and a statement disclosure expenses in respect of requested to do so by before the start of

make available a
written expenditure
statement of the
outgoings to which the
tenant contributes
under the lease. The
estimate of outgoings
must be made
available to the tenant:

and itemised
estimate of
outgoings to which
the tenant must
contribute before a
lease is entered
into and at least

1 month before the

tenant must contribute
under the lease at least
1 month before the
start of each outgoings
period or before the
lease is entered into
(s.38A RSLA).

the tenant. The tenant
must pay the withheld
contributions within (b
28 days after receiving
the estimate or

statement (s.28A RLA).

The landlord must:

showing expenditure
for a specified period of
the accounting year
(cl.18(6) CPRT).

Tenant may require the
property owner to
appoint an auditor to
provide an audit report

statement) of the
tenant's liability for
outgoings before a
lease is entered
into and thereafter
1 month prior to
each accounting
period;

the year (s.12(1)(d)(i)
RSA).

The landlord is required
to give the tenant an
'operating expenses
statement' that details
all expenditure by the
landlord in each

each accounting
period;

a statement of
actual outgoings at
least once a year
and within 1 month
after the end of the
relevant accounting

-

A landlord must provide

available to a landlord's found to be at least statement of all (s-12(1)(d)(ii) RSA). statement to which period (b) in each case must
tenant a written ; 0 expenditure by the e lenant mus be made available

i apportionable 95% accurate ; A landlord must provide contribute before a (s.66 LCRA). ithi
statement in outgoings (cl.19(1) & (4) CPRT). landlord in the within 1 month after

accordance with
relevant accounting
principles detailing
the landlord's
expenditure
(ss.47(3) & (5)
RLA).

A landlord must provide
to a tenant within
3 months of the end of

(a) accompanied by a

report prepared by

approved form of the

(s.38B RSLA).

The audited annual
statement must:

(a) be prepared by a

registered auditor in
accordance with
auditing standards
generally accepted
in the Australian

statement presents
fairly the landlord’s

if the statement is

period containing a

accounting period
towards which the
tenant is required
to contribute in a
form that facilitates
comparison with
the relevant
estimate (except
where the only
outgoings

need not be
prepared by a
registered company

contribute

to a tenant within

3 months after the end
of the accounting
period to which it
relates an operating
expenses statement in
accordance with
relevant principles and
disclosure
requirements of the

auditor as to whether or
not:

(a) the operating

lease is entered
into and at least

1 month before the
start of each
accounting period;

(b) produce a written
outgoings
statement in
accordance with
relevant accounting

each outgoings period accounting recovered are applicable accounting principles detailing
a written statement in profession; statutory rates and standards which is the landlord's
accordance with (b) contain the _charges ar_1d _ accompanied by a expendi?ure in gach
relevant accounting auditor’s opinion on insurance in which report prepared by a accounting per_|od
principles which is: whether the case the report registered company and must provide

the written
statement to the
tenant within

aregistered apportionable auditor) expenses 3 months after the
company auditor outgoings in ' at f ’ end of the
confirming whether accordance with (ss.31 & 32 RCLA). :t:t:r:;l correcty accounting period
in the auditor's the landlord’s The report is to include landlord's to which it relates;
opinion, the financial records a statement by the diture: and

statement correctly and the RSLA; person who prepared expendiiure; an (ss.27 & 28 RLA).
states the (c) compare the annual the report whether or (b) the total amount of | e yritten outgoings
landlord's estimates of the not the amounts paid estimated operating | statement must be

expenditure and
each individual
outgoing that
comprises > 10% of

landlord’s
apportionable
outgoings with the
amount actually

by the tenant in respect
of outgoings were
properly payable by the
tenant and whether or

expenses for the
period exceeded
the total
expenditure by the
landlord in respect

accompanied by a
report prepared by a
registered company
auditor confirming

start of each e ; ; . ’ (a) provide a written ;

X . to the tenant within n relation to the (b) areport prepared accounting period of LS period -
outgoings period hs aft wi hl d ! U L by a registered unting peric anc_l itemised (s.65 LCRA); (a) at least twice in
(s5.46(2) & (3) 3 months after the en outgoings within A the landlord during the estimate of each of the
RLA)' and of each outgoings 3 months of the end of company auditor term of the lease on outaoings in the (c) a written report landlord's

’ ) period give the tenant each accounting year. within 3 months account of operating forrg ofst;he (usually audited) accounting periods

(b) atleast once during | gz gudited annual The cost of the audit is after the end of expenses to which the landiord's within 3 months o thegtgrm o
’ statement in the o be paid by the tenan enant is required to ; after the end of the
each;cco;ntmg tat t in th tob id by the t t each accounting t ti ired t disclosure fter th d of th the Ie%se and
period make

relevant accounting

the end of the
6 month period to
which it relates,

(s.39 BTA).
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the total amount of
outgoings; or

if outgoings are
limited to rates,
insurance, fire
services property
levies, owners
corporation fees
and other
outgoings
prescribed by
regulation (none
have been
prescribed to date),
accompanied by
receipts,

(ss.47(3), (5) & (6)
RLA).

When auditing the
outgoings, an auditor
must give the tenant a
reasonable opportunity
to make a written
submission to the
auditor on the accuracy
of the outgoings
statement

(s.47(7) RLA).

—~
O
~

spent by the
landlord; and

(d) compare the total
amount actually
spent by the
landlord with the
total amounts
actually paid by
tenants,

(s.38B RSLA).

The outgoings shown
in the annual estimate
and audited statement
must be itemised so
that the amount for
each item is not > 5%
of the total outgoings
shown in the
statement, unless the
item is for:

(a) acharge, levy, rate
or tax payable
under an Act; or

(b) a particular
outgoing that
cannot be broken
up to comply,

(ss.38A(4)-(5) &

38B(4)-(5) RSLA).

If the landlord does not
give the tenant an
outgoings estimate or
an audited annual
statement, the tenant
may withhold payments
in relation to
apportionable
outgoings until the
landlord complies
(s.38C RSLA).

not the total amount of
outgoings in respect of
which the tenant
contributed (that is, the
estimated total
expenditure by the
landlord on outgoings)
exceeded the total
amount actually
expended by the
landlord in respect of
those outgoings during
the period concerned
(s.32(c) RCLA).

The report may be a
composite report (that
is, it may relate to more
than one tenant) so
long as each tenant to
which it relates is able
to determine from the
report whether or not
the amounts paid by
the tenant in respect of
outgoings were
properly payable by the
tenant (s.32(d) RCLA).

A lease is taken to
include provision
requiring the landlord,
at the request of a
tenant, to give the
tenant information and
explanations that the
tenant may reasonably
require about
expenditure on
outgoings to which the
tenant is required to
contribute and the
basis on which the
tenant's contribution to
the outgoings is
determined

(s.31(2) RCLA).

to those operating
expenses,

(s.12(la) RSA).

If the landlord fails to
give a statement
satisfying the above
requirements, the
Tenant is not liable to
pay the operating
expenses until the
landlord has complied
(s.12(1d) RSA).

whether or not the
statement correctly
states the landlord's
expenditure and
whether or not the total
amount of estimated
outgoings exceeded
the total actual
outgoings

(ss.28(1)(e) & (f) RLA).

The tenant must be
given the opportunity to
make written
submissions to the
auditor on the accuracy
of the landlord's
proposed outgoings
statement and the
auditor must consider
any written tenant
submissions

(s.28(2) and (3) RLA).

The written outgoings
statement need not be
accompanied by an
auditor's report if the
statement does not
relate to any outgoings
other than:

(a) land tax;

(b) water;

(c) sewerage and
drainage rates and
charges;

(d) local council rates
and charges;

(e) insurance and
strata levies,

and it is accompanied
by copies of proof of
payment (s.28(h) RLA).
In relation to shopping
centre leases, the
estimate of outgoings is
to include a broken
down statement of:

(a) management fees;
(b) cleaning costs; and
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(c) other prescribed
particulars,

(s.27(c) RLA),

and the outgoings

statement is to include

a statement of the total:

(a) management fees
paid;

(b) cleaning costs paid;
and

(c) other prescribed
particulars,

(s.28(b1) RLA).

Adjustment of contributions to outgoings

An adjustment of
estimated as against
actual outgoings must
take place within the
earlier of:

(a) 1 month after a final
outgoings
statement is
provided; and

(b) 4 months after the
end of an
accounting period,

(s.48(3) RLA).

In the final adjustment,
the tenant is only
required to pay
outgoings properly and
reasonably incurred by
the landlord
(s.48(4)(b) RLA).

No provision.

A lease may provide for
adjustments to be
made at the end of the
period for which
estimated outgoings
payments have been
made

(cl.18(5)(b) CPRT).

An adjustment between
actual and estimated
expenditure must be
made within 3 months
after the end of each
accounting period
(s-33 RCLA).

Contributions by a
tenant toward, and
expenditure by a
landlord in respect of,
repairs and
maintenance are not
taken into account to
the extent that such
contributions are paid
into a sinking fund
(s.33 RCLA).

No provision.

Adjustments for actual
outgoings must be
made within 1 month
after an outgoings
statement is issued to
the tenant and must in
any event take place
within 4 months after
the end of that period
(s.29(a) RLA).

Contributions by a
tenant toward repairs
and maintenance are
not taken into account
where such
contributions are paid
into a sinking fund
(s.29(c) RLA).

Adjustments for actual
outgoings must be
made within 3 months
after the end of the
relevant accounting
period (s.67 LCRA).

Adjustments for actual
outgoings must be
made within 1 month
after an outgoings
statement is issued to
the tenant and must in
any event take place
within 4 months after
the end of that period
(s.41 BTA).

Expenditure by the
landlord in respect of
repairs and
maintenance are not
taken into account
where such
expenditure is in
respect of contributions
paid into a sinking fund
(s.41 BTA).

Promotion and advertising funds

A shopping centre
tenant cannot be
required to undertake
advertising or
promotion of a tenant's
business, but can be
required to reimburse
the landlord for
advertising or

If a lease requires the
tenant to pay for
promotion and
advertising amounts:

(a) the landlord must
make available to
the tenant a
marketing plan that

In connection with a
shopping centre lease,
a property owner
cannot charge the
tenant for advertising or
promotion costs
incurred in the
promotion of the

A lease provision is
void to the extent that it
requires a shopping
centre tenant to
undertake advertising
or promotion of a
tenant's business, but a
shopping centre tenant
can be required to

In a retail shopping
centre lease, the
purpose of any fund
must be specified in the
lease (s.12A(2) RSA).

All payments to a fund
must be paid into the
landlord's interest

If a landlord requires a
tenant to pay any
amount to the landlord
in respect of
advertising and
promotion costs, the
landlord must make a
marketing plan
available to the tenant

A written estimate must
be given to a shopping
centre tenant before
any advertising or
promotion costs can be
levied. The estimate
must be given at least

1 month before the
start of each

A tenant cannot be
required to undertake
advertising or
promotion of a tenant's
business, but can be
required to reimburse
the landlord for
advertising or

Retail tenancy legislation compendium | MinterEllison

ME_134450426_19

Page 65



. wvc | ap | 7as | sa | wa | Nnsw | _acT | _NT

promotion costs
(s.69 RLA).

If a shopping centre
tenant is required to
contribute to
advertising or
promotion costs, the
landlord must:

at least 1 month before
the start of each
accounting period of
the landlord

(s.53(a) RLA).

The plan must provide
details of the landlord's
proposed expenditure

gives details of the
landlord's proposed
spending on
promotion and
advertising (for
example, on a
centre website)
during each
accounting period

reimburse the landlord
for advertising or
promotion costs
incurred or to be
incurred by the landlord
(s.53 RCLA).

If a shopping centre
tenant is required to

property owner only
(cl.34(1) CPRT).

If advertising is
charged, an annual
marketing plan and
budget must be
provided

(cl.34(2) CPRT).

bearing account
(s.12A(3)(a) RSA).

The landlord may only
apply amounts within
the fund for:

(a) the purpose
specified in the
lease;

accounting period
(ss.131 & 132 LCRA).

If a landlord fails to
substantially comply
with s.131, the tenant is
not liable to pay any
advertising and
promotion costs

promotion costs
(s.68 BTA).

If a tenant is required to
contribute to
advertising or
promotion costs, the
landlord must:

(a) atleast 1 month

(a) atleast 1 month

at least 1 month

before the start of

before the start of

If a tenant requests, the
property owner is to

contribute to
advertising or
promotion costs, the

(b) taxes and imposts
payable on the

on advertising and
promotion during that
accounting period

(s.132 LCRA).
Any moneys paid under

before the start of

each accounting

each accounting the accountin provide an unaudited i . an advertising and period provide to
period provide to period g advertising, promotion landlord must: © ::li)l::s of auditin (.53(a) RLA). promotion levy that are the tenant a

the tenant a written (s.40A RSLA); and and expenditure (a) at least 2 months the fund: 9 If payment relates to an | not expended within marketing plan of
estimate of the (b) the landlord must statement within before the start of N opening promotion, the the accounting period the landlord's
landlord's proposed make available to 1 month of the end of each accounting (d) accounting legal landlord must provide are to be retained by proposed
expenditure on each 6 months in an period provide to and other details of proposed the landlord in a expenditure on

advertising and

the tenant an
annual audited

accounting year

the tenant a

professional costs

expenditure on that

marketing fund for

advertising and

promotion statement of the (cl.34(3) CPRT). marketing plan of reasonably incurred | promotion at least future expenditure on promotion
(s.70 RLA); landlord's Within 3 months of the the landlord's in the preparation 1 month before the advertising or (s.69 BTA);
(b) at least once during expenditure for end of each accounting proposed and approval of any | promotion promotion of the (b) at least twice
each accounting promotion amounts | year, the property expenditure on feChaerrr]r?ezft (s.53(b) RLA). shopping centre during each
period make within 3 months owner is to provide an advertising and payment, A landlord must also (s.133 LCRA). accounting period
available to the after the end of audited report showing promotion during (8.12A(3)(b) RSA). provide: make available to
tenant a written each accounting how promotion costs that accounting If a shopping centre . the tenant a written
statement in period (s.41 RSLA). | have been charged and period | tenantis required to (@) a v(\;rltten h?” yearly statement in
accordance with The audited statement | expended (s.54(1)(a) RCLA); contribute to a fund, the and annua accordance with
relevant accounting | o4 he prepared by (cl.34(5) CPRT). (b) if such a payment | landiord must: advertising and relevant accounting
principles detailing an auditor registered relates to an promotion principles detailing
the landlord's der the C i A property owner opening promotion (a) keep full and expenditure the landlord's
: under the Corporations | cannot require a tenant ’ accurate accounts statement ;
expenditure on Act 2001 (Cth). i at least 2 months expenditure on
dvertisi d Ci (Cth), in to undertake - of all money (s.54 RLA); and isi
advertising an accordance with advertising in addition before that opening . ’ advertising and
promotion (s8.71(3) | guditing standards to the tenant's promotion, make received or NEIdbY | (p) an auditor's report promotion
& (4) RLA); and generally accepted in contribution to available to the the landlord in_ on advertising and (s.70 BTA); and
(c) within 3 months of | the Australian outgoings for tenant details of the respect of the fund; promotion (c) within 3 months of
the end of each accounting profession, advertising and proposed (b) !(eep the accounts expenditure within the end of each
accounting period, and contain the promotion specified in expenditure on that in such manner that 3 months after the accounting period,
prOVide to the auditor's opinion on the lease prOmOtiOn they Ca!’] be end of the rele\_/ant provide to the
tenant a written whether the statement (cl.34(8) CPRT). (s.54(1)(b) RCLA); convenlently_and accounting period, tenant a written
statement in presents fairly the (c) consider any properly audited; (s.55(1) RLA). statement in
accordance with landlord’s expenditure proposals for (c) atthe end of the Th accordance with
. ¢ each accountin e tenant must be .
relevant accounting | for promotion amounts change made by 9 ; ; relevant accounting
g, . N ear cause the given the opportunity to o L
principles which is (s.41(5) RSLA). the tenant within Y b. make written principles which is
accompanied by a 1 month after the accounts to be o accompanied by a
statement from a The landlord must carry marketing blan is audited by a submissions to the statement from a
; forward any unspent 9 p registered company | auditor on the accuracy -
registered company promotion amounts made available to auditor: and of the landlord's registered company
auditor confirmin . o i irmi
whether the 9 paid by the tenant to be EZ%E&??(T) RCLA); (d) within 3 months proposed advertising a‘#gttﬁ;rcfhn;'rmmg
statement correctly applied towards n d ’ after the end of statement and the taternent correct!
states the spending on promotion a. ] each accounting auditor must consider statement correctly
i and advertising of the (d) within 3 months year deliver a copy | any written tenant states the
. centre (s.41(6) RSLA). after the end of of the audited submissions (s.55(3) Iandlorq s
expenditure, each accounting report to the tenant, | g (4) RLA). expenditure
period, provide to (s.71 BTA).

Retail tenancy legislation compendium | MinterEllison
ME_134450426_19

Page 66




. wvc | ap | 7as | sa | wa | Nnsw | _acT | _NT

(s.71(3)(c) RLA).

Any unspent tenant
contributions must be
carried forward by the
landlord (s.72(1) RLA).

Within 4 months of the
end of the lease, an
adjustment must be
made on a pro rata
basis between the
landlord and tenant to
account for any
underpayment or
overpayment by the
tenant in respect of
advertising or
promotion costs
(s.72(2) RLA).

The landlord must only
apply the promotion
amounts for promotion
and advertising directly
attributable to the
centre (this may
include joint promotions
and advertising with
other centres) (ss.41(2)
& 41(3) RSLA).

the tenant a written
report prepared by
a registered
company auditor
which details all
expenditure by the
landlord in each
accounting period
on account of
advertising or
promotion costs
(s.55 RCLA).

Any unspent tenant

contributions must be
carried forward by the
landlord (s.56 RCLA).

(s.12A(3)(c) RSA).

The landlord is liable to
pay into the fund any
deficiency attributable
to the failure of the
landlord or any
predecessor in title of
the landlord to comply
with s.12A(3)(a) or (b)
notified to the landlord
within 3 years of the
tenant receiving the
auditor's statement
showing the deficiency
(s.12A(3)(d) RSA).

The tenant may
withhold the payment
of advertising
contributions or
promotional costs if the
landlord fails to make
available to the tenant
any of the required
marketing or
promotional
expenditure information
for a period in excess
of 10 business days
after a request by the
tenant for such
information. The tenant
must pay its advertising
contribution or
promotional costs
within 28 days of the
required information
being furnished

(s.55A RLA).

Any unspent tenant
contribution must be
carried forward by the
landlord (s.56 RLA).

Any unspent tenant
contributions must be
carried forward by the
landlord (s.72 BTA).

Assignment, subletting

A landlord may only
withhold consent to
assignment if:

(a) thereisto be a
change of use in a
way that is not
permitted under the
lease;

(b) the landlord

considers the

proposed assignee
does not have
sufficient financial
resources or
business
experience to meet
the obligations
under the lease;
the tenant has not

complied with the
reasonable

—~
(2]
-~

See 'Disclosure
statements by landlord'
and 'Disclosure
statements by tenant'
(ss.22B & 22C RSLA).

Where under a lease a
tenant may only assign
the lease with the
landlord's consent and
a tenant:

(a) requests in writing
consent to an
assignment; and

(b) gives the landlord
'full particulars',

a retail tenancy dispute

will exist if the landlord

does not give or

withhold consent within

1 month after the

A property owner must
not unreasonably
withhold consent to the
assignment (cl.28(2)
CPRT). A property
owner may reject an
assignment if:

(a) the assignee
intends to change
the use of the
premises;

(b) the assignee does
not have the
financial standing
to conduct the
business;

(c) the assignee does
not have the
necessary business

A landlord is entitled to
withhold consent to an
assignment if (and only
if):

(a) the proposed
assignee proposes
to change the use
to which the
premises is put;

(b) the proposed

assignee is unlikely

to be able to meet
the financial
obligations of the
tenant under the
lease;

the proposed

assignee's retailing

skills are inferior to

—~
o
~

Despite any other
written law, a retail
shop lease shall be
taken to grant to the
tenant a right to assign
the lease, subject only
to a right of the landlord
to withhold consent to
an assignment on
reasonable grounds
(s.10(1) RSA).

If a tenant has in
writing requested the
landlord to consent to:

(a) an assignment of
the lease; or

(b) if the lease
provides for a
sublease of the
premises by

To request consent to
an assignment, a
tenant must provide the
proposed assignee with
a copy of any
disclosure statement
given to the tenant in
respect of the lease,
together with details of
any changes that have
occurred in respect of
the information
contained in that
disclosure statement.
For this purpose, the
tenant is entitled to
request the landlord to
provide a copy of the
updated disclosure
statement concerned
and the landlord must

Owner can only
withhold consent to a
sublease/assignment of
the lease where it is
reasonable to do so in
all the circumstances
(s.100 LCRA).

Owner may within

14 days of the tenant's
request for assignment,
request certain
information in relation
to the proposed
assignee (s.96 LCRA).

Owner must give notice
of its consent or refusal
within 28 days of
receiving the request
or, if information is
requested, within

21 days after receiving

A landlord may only
withhold consent to
assignment if

(s.53 BTA):

(a) there is to be a
change of use in a
way that is not
permitted under the
lease;

(b) the landlord
considers the
proposed assignee
does not have
sufficient financial
resources or
business
experience to meet
the obligations
under the lease;

the tenant has not
complied with the

—
o
~

Retail tenancy legislation compendium | MinterEllison

ME_134450426_19

Page 67



. wvc | ap | 7as | sa | wa | Nnsw | _acT | _NT

assignment
provisions of the
lease; or

(d) the assignment is in
connection with a
lease of premises
that will continue to
be used for the
carrying on of an
ongoing business
and the tenant has
not provided the
assignee with
business records
for the previous
3 years or any
shorter period that
the tenant has
carried on business
at the premises,

(s.60(1) RLA).

request
(s.50(1) RSLA).

The landlord must not
impose a new
obligation on an
assignee, withdraw
from any assignee an
existing right or impose
a condition for giving its
consent which the
tenant considers is
unreasonable

(s.50(2) RSLA).

If the assignor complies
with its obligation to
give disclosure
statements (and the
statements are not
defective) the assignor
and any guarantor of
the assignor are
released from any
liability under the lease
resulting from a default
by the assignee
(s.50A RSLA).

skills to conduct the
business;

(d) the assignee does
not enter into a
written agreement
with the property
owner in
accordance with
some or all of the
terms of the lease
or as otherwise
reasonably
requested by the
property owner,

(cl.28(7) CPRT).

those of the
assignor;

(d) the tenant has not
complied with
procedural
requirements for
obtaining landlord's
consent,

(s.43(1) RCLA).

consent, a

sublease of the

premises,
and the landlord fails to
give notice consenting
or withholding consent
within 28 days after
receipt of the request,
the landlord is deemed
to have consented to
the assignment or
sublease, as the case
may be (s.10(2) RSA).

comply with such a
request within 14 days
(s.41 RLA).

If the landlord fails to
provide the updated
landlord's disclosure
statement to the tenant,
it is sufficient
compliance if the
tenant provides the
assignee with the
landlord's disclosure
statement as
completed by the
tenant to the best of the
tenant's knowledge
(s.41 RLA).

If the tenant wishes to
avoid ongoing liability
under the lease, the
tenant must, at least

7 days before
assignment, also
provide the proposed
assignee with an
updated landlord's
disclosure statement,
an assignor's
disclosure statement as
set out in Part A of
Schedule 2A and a
disclosure confirmation
in the form of Part B of
Schedule 2A (if the
assignment is in
connection with the
lease of a retail shop
that will continue to be
an ongoing business),
(s-41A(2) RLA).

the information
requested. If the owner
fails to give notice of
consent or refusal of
consent within the
prescribed time, the
owner's consent is
deemed to be given
(s.99 LCRA).

reasonable
assignment
provisions of the
lease and s.56 of
the Act; or

(d) the tenant has not
provided the
assignee with prior
business
information
concerning the
financial standing
and business
experience of the
proposed assignee,

(s.57 BTA).

A request for
assignment must be in
writing. A tenant must
provide the landlord
with such information
as the landlord
reasonably requires
about the financial
resources and
business experience of

A request for an
assignment must be in
writing (cl.28(1) CPRT).
Within 14 days of
receiving a request for
consent, the property
owner must advise the
tenant in writing of the
information that the
property owner
requires to make a

A request for
assignment must be in
writing. A tenant must
provide the landlord
with such information
as the landlord
reasonably requires
about the use to which
the premises will be put
and the financial
standing and business

A provision to the effect
that the landlord may
recover from the
assignor or guarantor
of the assignor any
moneys payable by
assignee is void
(s.10(4) RSA).

The tenant must also
provide the landlord
with such information
as the landlord may
reasonably require
concerning the financial
resources and retailing
skills of the proposed
assignee

(s.41(b) RLA).

The tenant and its
guarantors are relieved
from further obligations
under a lease upon
assignment of the
lease (s.103 LCRA).

A request for
assignment must be in
writing and the landlord
must deal expeditiously
with the request. The
landlord is taken to
have consented to an
assignment if the
tenant has complied
with ss.56 & 57 and the
landlord has not made
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the proposed assignee
(s.61(2) RLA).

decision concerning the
assignment
(cl.28(3) CPRT).

experience of the
proposed assignee
(s.45(a) RCLA).

a decision within
42 days of the request
(s.55 BTA).

Before requesting the
landlord's consent to an
assignment, a tenant
must give a proposed
assignee a copy of the
disclosure statement
that the tenant received
and details of any
changes of which the
tenant is aware or
could reasonably be
expected to be aware
(s.61(3) RLA). The
tenant may request that
the landlord provide the
tenant with a new
disclosure statement
for this purpose. The
landlord is liable to a
fine of up to 10 penalty
units if the landlord
does not provide a new
statement within

14 days of a request
(s.61(5) RLA).

A property owner may
require a tenant to
provide:

(a) information about
the financial
standing of the
assignee and any
approval for
finance;

(b) information on the
relevant business
skills of the
prospective
assignee;

(c) information on the
financial standing
of the prospective
guarantors;

(d) information as to
the proposed use
of the premises by
the prospective
assignee; and

(e) 2 references,
(cl.28(4) CPRT).

Before requesting the
landlord's consent to an
assignment, a tenant
must give a proposed
assignee a copy of the
disclosure statement
that the tenant received
and details of any
changes of which the
tenant is aware or
could reasonably be
expected to be aware
(s.45(b) RCLA). The
tenant may request that
the landlord provide the
tenant with a copy of
the disclosure
statement concerned
for this purpose. If the
landlord is unable or
unwilling to comply with
such request within

14 days, the
requirement that the
tenant give the
proposed assignee a
copy of the disclosure
statement does not
apply to the tenant
(s.45(c) RCLA).

The assignor and any
guarantor of the
assignor will be
released from liability
under the lease from
the earlier of:

(a) 2 years after the
assignment date;
(b) the date on which
the lease expires;
and
the date of
commencement of
a renewal or
extension made
after the
assignment,

(c

-~

The landlord must deal
expeditiously with a
request for consent and
if a landlord has not
given notice in writing
to the tenant either
consenting or
withholding consent to
an assignment within
28 days after the
request was made, the
landlord is taken to
have consented to the
assignment (s.41 RLA).

Before requesting the
landlord's consent to an
assignment, a tenant
must:

(a) give a proposed
assignee a copy of
the disclosure
statement that the
tenant received and
details of any
changes of which
the tenant is aware
or could reasonably
be expected to be
aware (s.56(a)
BTA); or

request that the
landlord provide the
tenant with a new
disclosure
statement for this
purpose. The
landlord must
comply with this
request within

14 days of the
request (s.56(e)
BTA).

—
=)
-
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if the assignor provides
an assignor's
disclosure statement,
which is not materially
false or misleading, to:

(a) the proposed
assignee, before
requesting the
landlord's consent;
and

(b) the landlord, when
requesting the
landlord's consent
to the proposed
assignment,

(s.45A RCLA).

The assignor's
disclosure statement
must contain the
information required
under the Regulations
(see Form 2 in
Schedule 1 of the
Regulations)

(s.45A RCLA).

A landlord must deal
expeditiously with a
request for assignment
and is deemed to have
consented if the
landlord has not given
written notice
consenting or
withholding consent
within 28 days of the
request (s.61(6) RLA).

If premises will
continue to be used for
the carrying on of an
ongoing business
following an
assignment, the tenant
must give any assignee
a disclosure statement
in the form required by
the Regulations
(s.61(5A) RLA). In this
case, if a disclosure
statement is provided,
the tenant and any
guarantor are released

Property owner is to
give written notice of
the approval or
rejection of the
assignment within

21 days of receiving all
of the information that
the tenant is required to
give (cl.28(5) CPRT).

If no objection is made
within the 21 day
period, the property
owner is taken to have
approved the
application

(cl.28(6) CPRT).

A landlord must deal
expeditiously with a
request for assignment
and is deemed to have
given consent if the
tenant has complied
with procedural
requirements and the
landlord has not within
42 days after the
request was made
given notice in writing
to the tenant either
consenting or
withholding consent
(s.45 RCLA).

If the landlord withholds
consent to an
assignment the
landlord must give the
tenant a written
statement of the
grounds on which
consent is withheld
(s.43(2) RCLA).

A landlord may
withhold consent to the
assignment if:

(a) the assignee
proposes to change
the use to which
the shop is put;

(b) the assignee has
financial resources
or retailing skills
that are inferior to
the assignor;

the tenant has not
complied with the
procedure for
obtaining consent
to assignment;

(d) in the case of a
lease awarded by
public tender, the
assignee fails to
meet any criteria of
the tender,

(s.39 RLA).

—
O
~

If premises will
continue to be used for
carrying on an ongoing
business following an
assignment and the
tenant gives the
assignee a disclosure
statement which is not
false, misleading or
incomplete, the tenant
and any guarantor are
released on
assignment (s.58 BTA).

A landlord may give or
withhold consent at its
absolute discretion to
the grant of a sublease,
licence, the parting of
possession of the
premises or giving of
consent to mortgaging,
charging or otherwise
encumbering the
property or lease

(s.59 BTA).
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upon assignment

(s.62 RLA). Effective
22 April 2013, the form
of the disclosure
statement is prescribed
by r.8(3) of the
Regulations. Previously
there was no form
prescribed.

The assignment of a
retail premises lease is
taken to be a
continuation of the
lease (s.8 RLA).

A landlord may give or
withhold consent to a
sublease at its absolute
discretion.

A landlord or a person
acting on behalf of a
landlord cannot seek or
accept a premium for
an assignment.
Maximum penalty:
$15,000 (s.44 RCLA).

Any premium paid can
be recovered
(s.44(2)(b) RCLA).

A lease may contain a
provision allowing a
landlord to refuse at the
landlord's absolute
discretion, consent to
the grant of a sublease,
licence, concession or
parting with possession
of the premises

(s.46 RCLA).

A landlord may reserve
the right to refuse to:

(a) consent to the
grant of a sublease,
licence or
concession in
respect of the
whole or any part of
the shop; or
consent to the
tenant parting with
possession of the
whole or any part of
the shop,

(s.42 RLA).

If the tenant assigns a
retail shop lease in
conjunction with the
use of the shop for the
conduct of an ongoing
business, in order for
the tenant to avoid
ongoing liability to the
landlord, at least

7 days before the
assignment of a lease:

—
O
-~

(a) the assignor must
provide the
assignee an
updated landlord's
disclosure
statement;

(b) the assignor must
provide the
assignee an
assignor's
disclosure
statement (in the
form or to the effect
of the form
contained in Part A
of Schedule 2A);
and

the assignor must
provide the landlord
a copy of the
assignor's
disclosure
statement together
with a disclosure
confirmation signed

—~
o
-~
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by the assignor and
the assignee (in the
form or to the effect
of the form
contained in Part B
of Schedule 2A),
unless it is found that
the information
contained in the
assignor's disclosure
statement is false or
misleading or the
statement was
incomplete
(s.41A RLA).

Fit out

A tenant is not required
to pay or contribute
towards the cost of any
fit out unless the
liability to make the
payment or contribution
is set out in the
disclosure statement
(s.20 RLA).

A lease in a shopping
centre which requires
the tenant to pay for
alterations to enable fit
out in respect of any of
the following:

(a) electrical
reticulation or
automatic
sprinklers;

(b) power and gas
supply;

(c) layout of air-
conditioning ducts
or registers;

(d) location of
exhausts;

(e) telephone or
electrical cabling; or

(f) other matters
prescribed by
Regulations,

No provision.

No provision.

No provision.

A provision in a retail
shop lease that obliges
a tenant to contribute
towards the cost of any
landlord's finishes,
fixtures, fittings,
equipment or services
is void unless
notification of such is
given in the disclosure
statement

(s.12(3A) RSA).

The landlord may
charge a special rent to
cover the cost of fit out
and equipment
installed or provided by
the landlord or at the
landlord's expense
(s.21 RLA).

The maximum amount
(or a formula for its
calculation) payable by
the tenant for works
carried out by the
landlord to enable the
tenant's proposed fit
out must be agreed in
writing between the
parties before the lease
is entered into

(s.13 RLA).

If a prospective
landlord in a shopping
centre requires a
particular standard for
the fit out it must
provide the tenant with
a tenancy fit out
statement (fit out guide)
containing all relevant
information otherwise
the tenant is not liable
to carry out the fit out to
the extent that it is not

A lease provision is
void if it requires the
tenant to pay for or
contribute towards the
cost of a finish, fixture,
fittings, equipment or
service unless the
requirement to make
the payment or
contribution was in the
disclosure statement
(s.75 LCRA).

Tenant is not liable to
pay rent where the
landlord has unfulfilled
fit out obligations
(s.27 BTA).
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is deemed to provide
that the work must be
carried out by suitably
skilled and experienced
persons engaged or
approved by the
landlord

(ss.30(1) & (2)).

Note: to date no other
matters have been
prescribed by
regulation.

The maximum cost or a
basis or formula with
respect to those costs
must be agreed in
writing before the
works begin or, failing
agreement, determined
by an independent
quantity surveyor
agreed between the
parties or, failing
agreement, appointed
by the Small Business
Commission (ss.30(3)
& (4) RLA). The tenant
is not liable to pay any
amount exceeding the
amount agreed or
determined

(s.30(5) RLA).

covered by the
statement (s.13A RLA).

Payment of rent duri

ng landlord's fit out

A tenant is not liable to
pay rent or any other
amount under the lease
before the landlord has
substantially complied
with its fit out
obligations (s.31 RLA).

No provision.

Unless otherwise
agreed, rent and
outgoings are to
commence from the
date of handing over of
possession with all
finishes provided by the
property owner in
accordance with the
lease (cl.17 CPRT).

A tenant is not liable to
pay rent or any other
amount until the
landlord has
substantially complied
with its fit out
obligations and the
landlord is not entitled
to deny the tenant
possession merely
because the landlord
has not complied with
its fitout obligations but
this does not prevent a
landlord from denying a
tenant possession of

No provision.

A tenant is not liable to
pay rent or any other
amount until the
landlord has
substantially complied
with its fit out
obligations (s.17 RLA).

Payment of rent (and
outgoings) must not
commence before the
date of handing over
the premises and not
before all works to be
provided by the owner
are substantially
provided (ss.48 &

69 LCRA).

A tenant is not liable to
pay rent or any other
amount until the
landlord has
substantially complied
with its fit out
obligations and the
landlord is not entitled
to deny the tenant
possession merely
because the landlord
has not complied with
fitout obligations

(s.27 BTA).
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unsafe premises
(s-21(2)(b) RCLA).

Notice of works

A landlord must not No provision. Property owner is to A landlord must not No provision. A landlord must provide | A landlord must advise A landlord must provide
start to carry out any give reasonable notice start to carry out any 2 months written notice | a tenant likely to be 2 months written notice
alteration or (being not < 6 months) alteration or of any proposed materially affected by of any proposed
refurbishment of the before the refurbishment of the alteration or alterations or alteration or
building or retail commencement of any building or retail refurbishment to a refurbishment to a refurbishment to a
shopping centre which major alteration or shopping centre which building or shopping shopping centre or building or centre, to
is likely to adversely refurbishment of a is likely to adversely centre, to any tenant building in which the any tenant whose
affect the business of building which includes affect the business of whose business is premises are located business is likely to be
the tenant unless: the premises and which | the tenant unless: likely to be adversely not < 2 months before affected (s.46 BTA).
a) the landlord has is likely to affect the a) the landiord has affected (s.33(a) RLA). the commencement of
@ notified the tenant tenant (cl.22(1) CPRT). (@) notified the tenant If the alteration or the alterations or
in writing of the In the case of minor in writing of the refurbishment is refurbishment
proposed alteration repairs, the property proposed alteration necessitated by an (s.79 LCRA).
|°r refLéBblg,hment at owner must give Ior refl;rblshn;]ent at emergency the landlord | If the alterations or
t?;‘f)tre it i:g?a rted: :ﬁasonable notice of S;Ztre irtnignsfta rted: neeq only givg the refurbishment is as a
or e proposed alteration or maximum period of result of an emergency
. or refurbishment . notice that is the landlord must give
(b) the alteration or (cl.22(2) CPRT). (b) the alteration or reasonably practicable notice that is
refurbishment is refurbishment is in the ci t ble in th
necessary because necessary because Inthe cireumstances reasonale in the
of an emergency of an emergency (s-33(b) RLA). circumstances
and the landlord and the landlord (s:80 LCRA).
has given the has given the A landlord must not
tenantthe tenantthe redevelop a shopping
maximum period of maximum period of centre or part of a
notice that is notice that is shopping centre
reasonably reasonably . .
practicable in the practicable in the w!thout congulﬁaﬂon
circumstances, circumstances, g;grt:se i??éznct:)ér?tte o
(s.53 RLA). (.37 RCLA). that part of the centre
which will be affected
(s.135 LCRA).
Landlord's repair obligations (see also ‘compensation for disturbance’, etc.).
A lease is taken to No provision. No provision. No provision. No provision. A lease is taken to No provision. No provision.

provide that a landlord
must maintain in a
condition consistent
with condition of the
premises when the
retail premises lease
was entered into:

provide that if the
landlord fails to rectify
any breakdown of plant
or equipment under the
landlord's care or
maintenance, or in the
case of a shop within a
retail shopping centre
fails to adequately
clean, maintain or
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(a) the structure of,
and fixtures in, the
premises;

(b) plant and

equipment at the

premises; and
appliances, fittings
and fixtures
provided by the
landlord relating to
gas, electricity,
water, drainage or
other services,

(s.52(2) RLA) unless:

(e) the need for repair
arises out of
misuse by the
tenant; or

(d) the tenant is
entitled or required
to remove those
items at the end of
the lease,

(s.52(3) RLA).

A tenant may agree to
carry out, or cause to
be carried out, repairs
or maintenance work in
respect of an essential
safety measure on
behalf of the landlord
(s.52(6) RLA). This
does not affect any
obligation of the
landlord as an owner of
the building to comply
with any requirement
under the Building Act
1993 (Vic) or
regulations made under
that Act (s.52(7) RLA).

(c

-~

repair the retail
shopping centre
(including common
areas), and the
landlord does not
rectify the matter as
soon as reasonably
practicable after being
requested in writing by
the tenant to do so, the
landlord is liable to pay
the tenant reasonable
compensation for any
loss or damage (other
than nominal damage)
suffered by the tenant
as a consequence
(ss.34(1)(e) & (f) RLA).

Urgent repairs

If there is a fault or
damage which has a
substantial effect on
the tenant's business,
the landlord is
responsible to repair

No provision.

The landlord is not
liable to pay
compensation for loss
or damage suffered

No provision.

No provision.

No provision.

No provision.

The landlord is not
liable to pay
compensation for loss
or damage suffered

No provision.

No provision.
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under the terms of the
lease or the Act, and
the tenant is unable to
get the landlord to
effect the repairs
despite having taken
reasonable steps, the
tenant may undertake
any urgent repairs and
recover the cost from
the landlord (ss.52(4) &
(5) RLA). The tenant
must give the landlord
written notice of the
repairs within 14 days
of their being carried
out but the tenant's
right to reimbursement
is not conditional upon
the tenant doing so
(s.52(5) RLA).

because the landlord
takes action:

(a) as a reasonable
response to an
emergency; or

(b) in compliance with
any duty imposed
under an Act,

(s.43AB RSLA).

because the landlord
takes action:

(a) as a reasonable
response to an
emergency; or

(b) in compliance with
any duty imposed
under an Act,

(s.34(4) RLA).

Damaged premises

If a premises or
building in which the
premises are located is
damaged:

(a) except where the
tenant caused the
damage, rent and
other outgoings
abate until the
premises can again
be used
(proportionately if
appropriate);

if the landlord
reasonably
considers that the
extent of damage
makes repair
impractical or
undesirable and
notifies the tenant
of that, the landlord
or tenant may
terminate on

7 days' notice; and
if the landlord fails
to repair within a

—
O
~

—~
o
-~

No provision.

A tenant is not required
to pay rent and
outgoings if the
premises are unusable
or inaccessible due to
damage unless the
tenant:

(a) is responsible for
the damage;

(b) contributes
substantially to the
damage; or

(c) takes some action
which results in the
termination of the
property owner's
insurance,

(cl.25(1) CPRT).

If premises that are
damaged are usable
for the purposes
described in the lease,
the rent and outgoings
are to be reduced
having regard to the
nature and the extent

If a shop or building is
damaged, the lease is
taken to include the
following provisions:

(a) the tenant is not
liable to pay rent or
contribute to
outgoings, in
respect of the
period during which
the shop cannot be
used or is
inaccessible (this
does not apply if
the damage results
from the wrongful
act or negligence of
the tenant or its
employee or agent,
unless the landlord
has appropriate
insurance and the
tenant contributes
to the premium);

if the shop is
partially usable, the
tenant's liability for

—
o
-

No provision.

If a retail shop or the
building in which the
retail shop is located is
damaged:

(a) rent and any
amount payable to
the landlord as
outgoings abate
until the premises
can again be used
or accessed
(proportionately if
appropriate);

if the landlord
notifies the tenant
in writing that the
landlord considers
that the extent of
damage makes
repair impractical or
undesirable, the
landlord or tenant
may terminate on
7 days' notice; and
if the landlord fails
to repair within a
reasonable time

—
(=)
~

—~
O
-~

If leased premises are,
or a building that
contains the premises
is, damaged in a
material way, the
landlord must tell the
tenant in writing, within
2 months after the day,
or last day, the damage
happened:

(a) that the landlord
reasonably
considers repair of
the premises or
building is
impracticable, and
intends not to
repair the premises
or building; or

(b) that the landlord
intends to repair or
reinstate the
premises or
building between
starting and
finishing dates

If a shop or building is
damaged, the lease is
taken to include the
following provisions:

(a) the tenant is not
liable to pay rent or
contribute to
outgoings, in
respect of the
period during which
the shop cannot be
used or is
inaccessible;

if the shop is
partially useable,
the tenant's liability
for rent and
outgoings is
reduced
proportionately;

if the landlord
notifies the tenant
that it considers the
damage to make
repair impracticable
or undesirable,
either party may

—
o
-

—
o
~
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reasonable time
after the tenant has
asked the landlord
to do so, the tenant
may terminate on

7 days' notice,

(s.57(1) RLA).

of the damage
(cl.25(2) CPRT).

The CPRT is unclear

regarding whether the

reduction is applied
when the tenant has
caused the damage.

If the property owner
fails to repair the
damage within a
reasonable time, the
tenant may terminate
the lease

(cl.25(3) CPRT).

~

rent and outgoings
is reduced
proportionately in
respect of the
period during which
useability is
diminished (this
does not apply if
the damage results
from the wrongful
act or negligence of
the tenant or its
employee or agent,
unless the landlord
has appropriate
insurance and the
tenant contributes
to the premium);

if the landlord
notifies the tenant
that it considers the

after the tenant has

asked the landlord

to do so, the tenant

may terminate on

7 days' notice,
(s.36(a)-(d) RLA).

The landlord may
recover damages from
the tenant in respect of
any damage caused by
the tenant

(s.36(e) RLA).

approximately
stated in the notice,

(s.88 LCRA).

The parties' respective
termination rights are
set out at s5.89 & 90
LCRA.

If the premises or
building are damaged
and the premises:

(a) cannot be used for
their normal
purpose the tenant
is not required to
pay rent or
outgoings while the
premises cannot be
used unless the
Magistrates Court

-~

terminate the lease
by 7 days' notice
(and no
compensation is
payable for the
termination);

(d) the tenant may

terminate the lease
by 7 days' notice, if
the landlord fails to
repair the damage
within a reasonable
time; and

either party may
recover damages
for the damage or
destruction,
according to
common law or
other contractual

damage is such as decides otherwise; entitlements,
to maEe rep:ir (b) can be us_ed (in (s.50 BTA).
impracticable or wh(_Jle or in part) for
undesirable, either their normal
party may purpose the tenant
terminate the lease must not refuse to
by 7 days' notice pay rgnt or
(and no outgomgs unless
compensation is the Magistrates
payable for the Court dgudes or
termination); the pa(tles agree
(d) the tenant may otherwise,
terminate the lease (ss.84 & 85 LCRA).
by 7 days' notice, if
the landlord fails to
repair the damage
within a reasonable
time; and
) either party may
recover damages
for the damage or
destruction,
according to
common law or
other contractual
entitlements,
(s.40 RCLA).
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Tenant's employees

A lease cannot limit a

tenant's choice of

employees or

contractors (s.59(1)

RLA) but may:

(a) specify minimum
standards of
competence;

(b) prohibit work from
being carried out on
specified items of
landlord's property;
and

in respect of
shopping centre
premises, require
compliance with an
award or
agreement,

(s.59(2) RLA).

(c

-~

No provision.

A lease cannot limit a
tenant's choice of
contractors or staff
(cl.26(1) CPRT) but
may:

(a) specify minimum
standards of
competence;

prohibit work from
being carried out
on specified items
of owner's property;
in respect of
shopping centre
premises, require
compliance with a
construction site
agreement or
industrial award;
and

require work to be
carried out in
accordance with
the law,

(cl.26(2) CPRT).

(b

-

—
2]
~

—
[N
-~

A lease must not
contain a provision that
limits the tenant's right
to employ persons of
the tenant's own
choosing, but may:

(a) specify minimum
standards of
behaviour for
persons employed
in the shop; and

(b) require the tenant
to comply with an
award or
agreement,

(s.41 RCLA).

No provision.

A lease cannot limit a

tenant's right to employ
persons of the tenant's
own choosing but may:

(a) specify minimum
standards of
competence and
behaviour;

(a1)specify

requirements for

police and security
checks, if the lease
provision is
specifically
approved by the

Registrar;

prohibit work from

being carried out

on specified items
of landlord's
property; and

in respect of

shopping centre

premises, require
compliance with an
award or
agreement,

(s.37 RLA).

(b

-~

—
O
~

A lease cannot limit a
tenant's choice of
employees but may:

(a) specifying
reasonable
minimum standards
of competence and
behaviour;

(b) prohibit work being
carried out on
specified items of
the landlord's
property;

in respect of
shopping centre
premises, require
compliance with an
award or
agreement,

(s.73 LCRA).

(c

-~

A lease must not
contain a provision that
limits the tenant's right
to employ persons of
the tenant's own
choosing, but may:

(a) specify minimum
standards of
behaviour for
person employed in
the shop;

require the tenant
to comply with an
award or
agreement; and

prohibit work from
being carried out
on specified items
of the landlord's
property,

(s.52 BTA).

—
o
-

—
O
~

Refurbishment

A tenant can be
required to refurbish or
refit only if the lease
indicates generally the
nature, extent and
timing of the
refurbishment or
refitting (s.58 RLA).

A lease provision is
void if it requires the
tenant to refurbish or
refit the leased shop
unless the lease gives
general details of the
nature, extent and
timing of the
refurbishment or
refitting required
(s.50B RSLA).

A tenant can be
required to refurbish or
refit only if the lease
states the general form
and timing of the
refurbishment or
refitting (cl.27 CPRT).

A tenant may be
required to fit or refit
the shop, or to provide
fixtures, plant or
equipment, if the
disclosure statement
discloses the obligation
and contains sufficient
details to enable the
tenant to obtain an
estimate of the likely
cost of complying with
the obligation

(s.13(1) RCLA).

A tenant can only be
required to refurbish or
refit if the lease
specifies the nature,
extent and timing of the
refurbishment or fitout
(s.14C RSA).

A tenant can be
required to refurbish or
refit only if the lease
specifies the nature,
extent and timing of the
refurbishment or
refitting (s.38 RLA).

A tenant can be
required to refurbish or
refit only if the lease
specifies the nature,
extent and timing of the
refurbishment or
refitting (s.74 LCRA).

A tenant can be
required to refurbish or
refit only if the lease
specifies the nature,
extent and timing of the
refurbishment or
refitting (s.51 BTA).
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Compensation for disturbance etc.

The landlord is liable to Compensation for Compensation may be Compensation may be Where a retail shop Compensation may be Compensation may be Compensation may be
pay a tenant business disturbance payable if the property payable if the landlord: lease provides for payable if the landlord: payable if the owner: payable if the landlord:
reasonable. . may be payable if the owner: (a) inhibits a tenant's occupgtion ofg retail ) (a) inhibits tenant's (a) materially inhibits (a) inhibits tenant's
?;fgﬁ?r;s?fte'?: Ilc]:;:eor landlord: (a) inhibits tenant's access in a :Egp s_::ua;:ﬁ&r; athrztall access in a tenant's access to access in a

dama euas a result of (a) relocates the access in any substantial manner; Ieaspeplshgc-zll be ta’ken to substantial manner; the premises; substantial manner;

the Iagdlord: . tenant's business substantial manner; | (b) substantially alters provide that if the (b) substantially alters | (b) materially inhibits (b) substantially alters

bstantiall and the lease was (b) substantially alters or inhibits the flow landlord: or inhibits the flow or alters the flow of or inhibits the flow

@ isnuhizitziarr: I?h)é entered into before or inhibits the flow of customers to the o of customers to the customers to the of customers to the
tenant‘sgaccess to 3 April 2006 (for of customers to the shop; (a) inhibits the access shop; premises; shop;
the premises; lff:r?]e; zniﬁrggagto premises; (c) unreasonably takes ?;tz]ilestr?ga?r: t;)nthe (c) unreasonably takes | (c) fails to rectify any (c) unreasonably takes

p ! (c) fails to make action that causes P Y . action that causes breakdown of plant action that causes
(b) unreasonably see $5.46C — 46G substantial manner.
taking action that L reasonable efforts significant ) ’ significant or equipment under significant
substantially z::gw)grlsed to avoid trade disruption of, or has | (b) :ﬁkfs anlyzjactlon disruption of the owner's care disruption of
inhibits or alters the ’ disruption; a significant at wou trading; and maintenance trading;
flow of customers (b) restricts tenant's (d) fails to rectif adversely effect on substantially alter ; as soon as i
> ’ ya ) P (d) fails to take all (d) fails to take all

to the retail accessina ] breakdown; a tenant's trading; or inhibit the flow of reasonable steps to practicable; reasonable steps to
; substantial manner. customers to the

premises; . " | (e) acts in a manner (d) fails to take tail Shoo: prevent or put a (d) neglects to prevent or put a

(c) unreasonably (c) substantially alters which, in all the reasonable steps to retail shop; stop to anything adequately clean stop to anything
taking action that or restricts the circumstances, is prevent or stop (c) causes, or fails to that significantly maintain or repair that significantly
gz.ause? S|gtn|f;ﬁant access or flow of unconscionable: significant make reasonable disrupts or the shopping centre disrupts or
t;gjrﬁ';o?ragin e customers to or (f) terminates a lease disruption of, or a efforts to prevent or adversely effects in which the adversely effects

. 9 past the premises; dishonestl significant adverse remove, any the tenant's trading premises are the tenant's trading

(d) fails to t"ﬂl(e teps (d) fails to make maliciously’or fora effect on, the disruption to trading and that is located; or and that is
reasonab'e steps to reasonable efforts tl'zl tis not tenant's trading within the centre attributable to (e) adversely affects attributable to
g{ggﬁg;gtr stop to avoid trade p:[ﬁﬁs:_ atisno attributable to which disruption causes within the the trade of a causes within the
disruption within the disruption; 9 s causes within the causes loss of landlord's control; tenant without landlord's control;
landlord's control to | (e) fails to rectify a @ !]h:)elaitgonctgnet‘re landlord's control; f;gg;st.to the (e) fails to rectify any reasonable cause. (e) fails to rectify any
the tenant's trading; breakdown; failspthJ) rﬁaintain ’ (e) fails to rectify the S breakdown of plant Note that breakdown of plant

(e) fails to rectify any (f) does not any common area: breakdown of plant | (d) fails to have or equipment; or compensation for (a) or equipment;
breakdown of plant adequately clean, by fails to tak ’ and equipment rectified as soon as (f) fails to adequately and (b) does notapply | (f) fails to adequately
or equipment, not maintain or repair (h) fails to take under the landlord's practicable any clean, maintain or if the owner's action clean, maintain or
under the tenants any common area; reasonable steps to care or breakdown of plant repair’ any common | was a reasonable repai|: any common
care or any defect ’ ensure the maintenance: and equipment .
to the building; or (9) caused the tenant premises are kept . ' under his care and areas, response to an areas,

() neglects ’ to vacate before in good order and (f) failstoclean, maintenance which | and fails to rectify the emergency, and fails to rectify the
adgquately to end of lease repair; maintain or repair a breakdown causes | matter as soon as compliance with a matter as soon as
clean. maintain or because of (i) relocates the retail shopping loss of profits to the | reasonably practicable statutory requirement reasonably practicable
repair any common extension, tonant's business to centre (including tenant: or after being requested in | Or @ lawful direction of | after being requested in
area, refurbishment or other premises common areas), (&) fails to, adequately writing by the tenant g go;/ernment ‘Tnt'tty not | writing by the tenant

iti i i ue to any neglect or

(s.54(2) RLA). gﬁ:&?:gon of during the term of ?nnacitl;a:rllzstzorzzh;);the clean, maintain or (s:34(1) RLA). failure oft};-]e |gnd|ord (s:47 BTA).

; ’ the lease or any - repaint the building A retail shop lease may s.81 LCRA). A lease may include a

;Zelgig?grt dmvsl/ﬁtttgr:ve (h) caused the tenant renewal of it; ;?ta:fot?szly I%rajggé %I?n or buildings of include a provision ( ) _) provision preventing or
! to enter into the () fails to take ! g req which the centre is | preventing or limitinga | In determining the limiting a claim for

notice of any loss or lease (or renewal) writing by the tenant : ; ; amount of reasonable ion i

damage as soon as - reasonable steps to (s.38(1) RCLA) comprised or any claim for compensation _ compensation in

practicable after it is on the basis of a ensure that any : : common area in respect of any compensation, regard respect of any

suffered but a failure to misrepresentation; defect in the connected with the | particular occurrence if | 1S to be had to any particular occurrence if

(i) did not make the hoppi t . centre the likelihood of the concession giventothe | the Jikelihood of the
do so does not affect h iable f shopping centre or | A |ease may include a ’ tenant (such as

the tenant's right to shop avatable for retail premises is provision preventing or | and after being given oceurrence was oceurence was

trade on the date rectified: limiting a claim for by the tenant notice in | SPecifically drawn to reduced rent) specifically drawn to
specified in the 9 the attention of the the attention of the
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compensation
(s.54(3) RLA).

disclosure
statement,

(s.43 RSLA).

Compensation
provisions do not apply
to periodic tenancies
(other than a tenant
holding over under the
lease or with the
landlord's consent) and
tenancies at will

(s.42 RSLA).

For leases entered into
from 3 April 2006, the
above provisions apply
to:

(a) tenants holding
over; and

(b) sublessees or
franchisees entitled
to occupy the retail
shop under the
lease or with the
landlord's consent,

(s.5 RSLA).

The tenant must give
the landlord written
notice of the loss or
damage as soon as
practicable after it is
suffered (but a failure
to do so does not affect
the tenant's right to
compensation but must
be considered when
deciding the amount of
compensation)

(s.43 RSLA).

If the parties cannot
agree on the amount of
compensation, it is to
be decided by way of
the dispute resolution
process

(s.44(1) RSLA).

An agreement in a
lease about
compensation is void to
the extent it limits the
amount (s.44A RSLA).

(k) causes the tenant
to vacate the
premises before
the end of the lease
or any renewal of it
because of any
extension,
refurbishment or
demolition.

(cl.23(1) CPRT).

A lease cannot limit
liability for
compensation:

(a) in relation to
paragraphs (a)-(d)
or (g) unless details
of the specific
disturbance were
given to the tenant
before execution of
the lease which
specifies a formula
for compensation;

in relation to
paragraphs (e) or
()

(cl.23(2) & (3) CPRT).

The enlargement of a
shopping centre or a
change in its tenancy is
not of itself grounds for
compensation

(cl.23(4) CPRT).

(b

-~

compensation in
respect of any
particular occurrence if
the likelihood of the
occurrence was
specifically drawn to
the attention of the
tenant in writing before
the lease was entered
into (s.38(3) RCLA).

writing requiring him to
rectify the matter does
not do so within such
time as is reasonably
practicable then
despite any provision
contained in the lease,
the landlord is liable to
pay the tenant
reasonable
compensation as is
agreed in writing
between the parties or
determined by the
Tribunal (s.14 RSA).

tenant in writing before
the lease was entered
into (s.34(3) RLA).

This provision does not
apply to the actions of
the landlord in the case
of an emergency or
when complying with a
duty imposed under an
Act or by a public
authority (s.34(4) RLA).

(ss.81 & 82 LCRA).

tenant in writing before
the lease was entered
into (s.47 BTA).

This section does not
apply to the actions of
the landlord in the case
of an emergency or
when complying with a
duty imposed under an
Act or by a public
authority (s.47 BTA).
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However, a provision
may limit a claim for
compensation for an
anticipated disturbance
that occurs within

1 year from the date
the lease is entered
into if, before the lease
is entered into, the
landlord gives the
tenant a written notice
which includes:

(a) a specific
description of the
nature of the
anticipated
disturbance on the
tenant;

a statement
assessing the
likelihood of the
anticipated
disturbance
occurring, including
an indication of the
basis on which the
assessment was
reached; and

a statement of the
timing, duration and
effect of the
anticipated
disturbance, so far
as they can be
predicted,

(s.44A RSLA).

'Anticipated
disturbance' is an
action or omission in
relation to which a
landlord is liable to pay
the tenant
compensation for
business disturbance
under the RSLA
(s.44A(5) RSLA).

For compensation for
false or misleading
statements, see
'Misleading and

(b

-~

(c

-~
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deceptive conduct'
(s.43AA RSLA).

Obligations of landlord to franchisees and subtenants

Nil.

For leases entered into
from 3 April 2006,
compensation may be
payable by the landlord
to a franchisee or
subtenant if the
landlord:

(a) restricts the
franchisee's or
subtenant's access
in a substantial
manner;
substantially alters
or restricts the
access or flow of
customers to or
past the premises;
fails to make
reasonable efforts
to avoid trade
disruption;

(d) fails to rectify a
breakdown;

(e) does not
adequately clean,
maintain or repair
any common area;

(f) caused the
franchisee or
subtenant to vacate
before the end of
the lease because
of the extension,
refurbishment or
demolition of the
building;

caused the
franchisee or
subtenant to enter
into the lease or
occupancy
agreement on the
basis of a
misrepresentation;

(b

-~

(c

N

-

(9

Nil.

The definition of
'lessee’ includes any
person who has a right
to occupy a retail shop
under a retail shop
lease and includes a
'sublessee’

(s.3(1) RCLA). This
definition would apply
to franchisees and
subtenants, who
therefore have all of the
protections given to
tenants under the
RCLA.

Nil.

Nil.

Nil.

The definition of
‘tenant’ (in relation to a
retail shop) includes
any person who has a
right to occupy a retail
shop and specifically
refers to a subtenant
(s.5(1) BTA). This
definition would apply
to franchisees.
Subtenants and
franchisees therefore
have all of the
protections given to
tenants under the BTA.
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(h) did not make the
shop available for
trade on the date
specified in the
disclosure
statement,

(s.5 & 43 RSLA).

Provisions do not apply
to periodic tenancies
(other than a
franchisee or subtenant
holding over under the
lease or with the
landlord's consent) and
tenancies at will

(s.42 RSLA).

The franchisee or
subtenant must give
the landlord written
notice of the loss or
damage as soon as
practicable after it is
suffered (but a failure
to do so does not affect
the franchisee or
subtenant's right to
compensation but must
be considered when
deciding the amount of
compensation)

(s.43 RSLA).

If the parties cannot
agree on the amount of
compensation, it is to
be decided by way of
the dispute resolution
process

(s.44(1) RSLA).

An agreement in a
lease about
compensation is void to
the extent it limits the
amount (s.44A RSLA).
However, a provision
may limit a claim for
compensation for an
anticipated disturbance
that occurs within

1 year from the date
the lease is entered
into if, before the lease
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is entered into, the
landlord gives the
franchisee or subtenant
a written notice which
includes:

(a) a specific
description of the
nature of the
anticipated
disturbance on the
franchisee or
subtenant; and

a statement
assessing the
likelihood of the
anticipated
disturbance
occurring, including
an indication of the
basis on which the
assessment was
reached; and

a statement of the
timing, duration and
effect of the
anticipated
disturbance, so far
as they can be
predicted,

(s.44A RSLA).

(b

-

(c

-~

Unconscionable conduct

Neither a landlord nor a
tenant under a lease or
a proposed lease may
engage in conduct that
is 'in all the
circumstances’
unconscionable

(ss.77(1)& 78(1) RLA).

The factors to be
considered in
assessing whether
unconscionable
conduct has occurred
include the following:

(a) relative bargaining
power;

Neither a landlord nor a
tenant may engage in
conduct that is 'in all
the circumstances'
unconscionable

(ss.46A(1) & 46A(2)
RSLA).

Note: This provision
only applies to conduct
in relation to a lease
entered into on or after
24 June 2001

(s.46AB RSLA).

The factors to be
considered in
assessing whether

A person must not
engage in conduct that
is harsh, unjust or
unconscionable
(cl.3(1) CPRT).

Unconscionable
conduct by a property
owner may include a
threat:

(a) to subsidise a
competitor to the
tenant in nearby
premises;

(b) not to renew the
lease unless the
tenant agrees to a
proposal by the

A party to a lease must
not, in connection with
the exercise of a right
or power under the Act
or the lease, engage in
conduct that is (in all
the circumstances)
vexatious. Maximum
penalty - $8,000

(s.75 RCLA).

A landlord may not
require a premium for a
renewal nor threaten a
tenant to prevent them
from exercising a right
to renew or a right

Neither the landlord nor
the tenant may engage
in unconscionable
conduct in connection
with a retail shop lease
(ss.15C & 15D RSA).

The factors to be
considered in
assessing whether
unconscionable
conduct has occurred
include the following:
(a) relative bargaining
power;
(b) whether a party's
conduct was
reasonably

Neither the landlord nor
the tenant may engage
in unconscionable
conduct in connection
with a retail shop lease
(ss.62B(1) & (2) RLA).

The factors to be
considered in
assessing whether
unconscionable
conduct has occurred
include the following:
(a) relative bargaining
power;
(b) whether a party's
conduct was
reasonably

A party to a lease, or a
party to negotiations for
a proposed lease, must
not, in dealings with
another party to the
lease or negotiations,
engage in conduct that
is unconscionable or
harsh and oppressive
(s.22 LCRA).

Without limiting the
foregoing the
Magistrates Court may
consider when making
an order in relation to a
dispute arising from
alleged contravention

Neither the landlord nor
the tenant may engage
in unconscionable
conduct in connection
with a retail shop lease
(ss.79 & 80 BTA).

The factors to be
considered in
assessing whether
unconscionable
conduct has occurred
include the following:
(a) relative bargaining
power;
(b) whether a party's
conduct was
reasonably
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(b) whether as a result

of the a party's
conduct the other
party was required
to comply with
conditions that

influence, pressure
or unfair tactics;

(e) the amount for

(h) the requirements of

any other industry
code if 1 of the
parties acted on the
reasonable belief
that the other would

especially about
intended future
conduct;

willingness to
negotiate lease
terms including
rent;

unconscionable
conduct has occurred
include the following:

(a) relative bargaining

power;

influence, pressure

or unfair tactics;

(e) the amount for
which an identical

(h) the requirements of
any other industry

code if 1 of the

parties acted on the

reasonable belief

that the other would

especially about
intended future
conduct;

(j) willingness to
negotiate lease
terms including
rent; and

property owner or
is prepared to pay
a rent in excess of
the market value
rent,

(cl.3(2) CPRT).

(Tas)).

under Part 4A of the
Act

Maximum penalty:
$15,000 (ss.20L-20M
RCLA).

—~
2]
-~

(U]

(U]

necessary for the
legitimate
protection of that
party's interests;
whether the parties
were able to

the parties' conduct
when compared to
their conduct in
similar transactions

any unreasonable
failure to make
disclosure
especially about
intended future
conduct;

parties acted in
good faith;
willingness to
negotiate rent;

(m)any unreasonable

use of turnover
information to

necessary for the
legitimate
protection of that
party's interests;
whether the parties
were able to

—~
(2]
-~

the parties' conduct
when compared to
their conduct in
similar transactions

(i) any failure to make
disclosure
especially about
intended future
conduct;

(i) willingness to

parties acted in
good faith,

(ss.62B(3) & (4) RLA).

A former landlord or
former tenant may
make an
unconscionable

of s.22 in relation to
unconscionable
conduct, a Court may
consider any of the
following matters:

(a) relative bargaining

legitimate interests
of the party who
engaged in the
conduct;

pressure was
exerted on, or
unfair tactics were
used against, a
party to the lease
or negotiations (or

agent) in relation to
the lease or
negotiations;

(e) the circumstances
under which the
tenant could have
acquired a lease on
similar terms over

—~
o
~

necessary for the
legitimate
protection of that
party's interests;
whether the parties
were able to

were not (b) whether a party's A prosecution for an
reasonably conduct was Acomplaintmustbe | offence against s Act | Socuments ratted | documents ed | . P documents related
necessary for the reasonably made within 3 years must be commenced to the lease: to the lease: (b) whether, because to the lease:
legitimate necessary for the from when the matter within 2 years after the ’ ’ of conduct engaged ’
protection of the legitimate of complaint arose and | date the offence is (d) the use of undue (d) the use of undue in by a party tothe | (d) the use of undue
first party's protection of that within 6 months from alleged to have been mfluent_:e, pressure mfluen(;e, pressure lease or mfluenge, pressure
interests: party's interests; the time when the committed or unfair tactics; or unfair tactics; negotiations, the or unfair tactics;

(c) whether the parties (c) whether the parties matter of complaint (s.79 RCLA). (e) the_ amoupt for_ (e) the_ amount for_ othe_r party was (e) the_ amount for_
were able to were able to came_to the attention of which an identical which an identical re_qwred tp_ comply which an identical
understand any understand any the Director of _ or equivalent lease or equivalent lease with conditions that or equivalent lease
documents related documents related Consumer Affairs and could have been could have been were reasonable could have been
to the lease: to the lease; Fair Trading (s.26(1)(b) obtained for; obtained for; necessary for the obtained for;

(d) the use of u}1due (d) the use of undue Justices Act 1959 (f) the consistency of (f) the consistency of protection of (f) the consistency of

the parties' conduct
when compared to
their conduct in
similar transactions

which an lidetnlﬁcal or equivalent lease with third parties; with third parties; (c) whether the party with third parties;
or equivalent lease : . .
Cou% have been could have been (9) any applicable (9) any applicable {o the lease or (9) any applicable
obtained: obtained: industry code; industry code; negotiations who industry code;

f the cons':stenc of (f) the consistency of (h) the requirements of | (h) the requirements of Ido not ;?rer?atrﬁ trhe (h) the requirements of

M the art'és' cor{d ot the parties' conduct any other industry any other industry ;asen:) :; rOI te'n any other industry
e e o when compared to code if 1 of the code if 1 of the 1o the lonse oould code if 1 of the
their condl?ct in their conduct in parties acted on the parties acted on the understand the parties acted on the
similar transactions similar transactions reasonable belief reasonable belief lease or other reasonable belief

ith third parties: with third parties; that the other would that the other would d t that the other would

wi Ir ) parties; () any applicable comply with that comply with that ocument, comply with that

(g) any applicable indust de: code; code; (d) whether undue code;
industry code; industry code; influence or

any failure to make
disclosure
especially about
intended future
conduct;

willingness to

i comply with that (j) willingness to negotiate lease an agent) by the negotiate lease
ggdmep_ly with that code; negotiate lease terms including othe? pariy {o the terms including
(i) any f;_,"ure tomake | () any failure to make terms; _ rent; and . lease or rent; and .
disclosure disclosure (k) the extent to which (k) the extent to which negotiations (or an (k) the extent to which

parties acted in
good faith,

(ss.79 & 80 BTA).

The initiation of legal
proceedings or a failure
to renew will not,
without more,
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(k) the extent to which
parties acted in
good faith;

(I) theuseofa
tenant's turnover
figures; and

(m) reasonableness of
fit out costs and
preparedness to
incur them,

(ss.77(2) & 5.78(2)
RLA).

The initiation of legal
proceedings, a failure
to renew or a failure to
agree to an
independent valuation
of current market rent
will not, without more,
constitute
unconscionable
conduct (s.79 RLA).

A claim for
compensation must be
lodged within 6 years of
the alleged
unconscionable
conduct (s.80 RLA).

(k) the extent to which
parties acted in
good faith,

(s.46B(1) RSLA).

The initiation of legal
proceedings, referral to
arbitration or a failure
to renew lease will not,
without more,
constitute
unconscionable
conduct,

(s.46A(3) RSLA).

A retail tenancy dispute
cannot be referred to
QCAT if the retail shop
lease ended (whether
by expiry, surrender or
termination) >

12 months before the
dispute notice was
lodged (ss.63(b) &
64(2) RSLA). The
parties would also need
to consider the
provisions of the
Limitation of Actions
Act 1974 (Qld) or the
Competition and
Consumer Act 2010
(Cth).

negotiate the rent;
and

(n) any incurring of
unreasonable
refurbishment or fit
out costs,

(ss.15C & 15D RSA).

The initiation of legal
proceedings, a failure
to renew or enter into a
new lease, or a person
not agreeing to have an
independent valuation
of current market rent
carried out will not
without more,
constitute
unconscionable
conduct (s.15E RSA)

A claim for
compensation by a
landlord or tenant, or
former landlord or
tenant, under a retail
shop lease who suffers
loss, or is likely to
suffer loss, must be
lodged within 6 years of
the alleged
unconscionable
conduct (s.15F RSA).

conduct claim
(s5.62B(8) & 71A RLA).

The initiation of legal
proceedings or a failure
to renew will not,
without more,
constitute
unconscionable
conduct

(ss.62B(5) & (6) RLA).

A claim for
compensation must be
lodged within 3 years of
the alleged
unconscionable
conduct

(s.71A(2) RLA).

similar premises
from someone
other than the
landlord;

(f) the extent to which
the landlord's
conduct towards
the tenant was
consistent with the
landlord's conduct
in similar lease
transactions
between the
landlord and similar
tenants;

(g9) the requirements of
the LCRA;

(h) the extent to which
a party to the lease
or negotiations (the
failing party)
unreasonable failed
to disclosure to the
other party (the
uninformed party):
(i) any intended

conduct of the

failing party that
might affect the
interests of the
uninformed
party; or

any risk to the

uninformed

party arising
from the failing
party's intended
conduct that the
failing party
should have
foreseen would
not be apparent
to the
uninformed
party; and

(i) the extent to which
the landlord and
the tenant acted
honestly,

(5.22(2) LCRA).

(i

=

constitute
unconscionable

conduct (s.81 BTA).
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The LCRA does not
provide a time limit for
lodging claims.

Misleading and deceptive conduct

Compensation for false
or misleading
statements may be
payable by the landlord
if the tenant:

(a) entered into the
lease (including a
renewal or
assignment) on the
basis of a false or
misleading
statement or
misrepresentation
made by the
landlord; or

(b) the premises were
not available to the
tenant for trading
on the date
specified in the
disclosure
statement because
of a default by the
landlord,

(s43AA RSLA).

If a landlord, a tenant,
an assignor or
assignee makes a false
or misleading
statement or
representation in a
disclosure statement,
the disclosing person is
liable to pay the
affected person
reasonable
compensation for loss
or damage suffered
(s.43A RSLA).

A party to a retail shop
lease must not in
connection within the
lease engage in
conduct that is
misleading or deceptive
or that is likely to
mislead or deceive
another party to a lease
(s.16C RSA).

A party or former party
who suffers or is likely
to suffer loss or
damage because of
another party or former
party's misleading and
deceptive conduct may
apply in writing to the
Tribunal for an order
that the other party pay
compensation or for
other appropriate relief
(s.16D RSA)

A party to a retail shop
lease must not in
connection within the
lease engage in
conduct that is
misleading or deceptive
or that is likely to
mislead or deceive
another party to a lease
(s.62D RLA).

A party or former party
who suffers or is likely
to suffer loss or
damage because of
another party or former
party's misleading and
deceptive conduct may
recover the amount of
the loss or damage by
logding a claim at the
Tribunal (s.62E RLA).
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Warranty of fitness for purpose

No provision.

No provision.

No provision.

A retail shop lease is
deemed to include a
warranty of fithess for
purpose if the landlord
had notice that the
premises were required
for a particular
business, before
entering into the lease.
The warranty may be
excluded if the notice of
exclusion is given in
writing, and is
specifically drawn to
the attention of the
tenant at the time that
the disclosure
statement is served. It
is a defence to prove
the premises were
structurally suitable for
the purpose or that any
change in the structural
suitability of the
premises is not
attributable to the
landlord (s.18 RCLA).

No provision.

No provision.

No provision.

No provision.

Relocation

A tenant cannot be
required to relocate
unless the landlord
gives the tenant:

(a) details of a genuine
proposal for a
refurbishment,
redevelopment or
extension to be
carried out within a
reasonably
practicable time
and which cannot
be practicably
carried out without
vacant possession
of the premises
(s.55(2) RLA); and

For leases entered into
before 3 April 2006:

A landlord must not
relocate the tenant’s
business without giving
at least 3 months
written notice of the
relocation, stating the
premises to which the
tenant’s business is to
be relocated

(s.46C RSLA).

No compensation is
available to periodic
tenancies or tenancies
at will (s.42 RSLA).

A tenant is entitled
'reasonable

Property owner can
only invoke a relocation
clause in a lease after
presenting to the tenant
plans for the
redevelopment or
extension of the
shopping centre which
show a genuine
proposal which cannot
practicably be carried
out without vacant
possession of the
premises (cl.35(1)
CPRT).

Clause 35(2) of the
CPRT contains detailed
provisions as to the
matters to be provided

If a lease contains a
relocation clause, the
tenant cannot be
relocated unless the
landlord has:

(a) provided the tenant
with details of the
proposed
refurbishment,
redevelopment or
extension sufficient
to indicate a
genuine proposal
that is to be carried
out within a
reasonably
practicable time
after relocation of
the tenant's

A provision of a retail
shop lease about the
relocation of the
tenant's business is
void unless:

(a) itis in the form
prescribed;
(b) itisin a form
approved by the
Tribunal; or
if 5 years of the
term of the lease
(including any
period during the
extension of the
term under an
option) have
already expired, it
contains provisions

(c

-~

If a retail shop lease
contains a relocation
clause, the lease will
impliedly prevent the
tenant being relocated
unless the landlord
has:

(a) provided the tenant
with details of the
proposed
refurbishment,
redevelopment or
extension sufficient
to indicate a
genuine proposal
that cannot be
carried out without
the vacant

Under a shopping
centre lease, a
relocation clause must
require the owner to
give the tenant at least
3 months' notice. It
must require that a
relocation notice
include an offer for
alternative comparable
premises, state the
right of the tenant to
terminate the lease
within 1 month of a
relocation notice being
given, require a grant
of a new lease and
provide for reasonable
compensation of
payment and

If a retail shop lease
contains a relocation
clause, the lease will
impliedly prevent the
tenant being relocated
unless the landlord
has:

(a) provided the tenant
with details of the
proposed
refurbishment,
redevelopment or
extension sufficient
to indicate a
genuine proposal
that cannot be
carried out without
the vacant
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(b) atleast 3 months'
notice, offering the
tenant reasonably
comparable
alternative
premises
(s.55(3) RLA).

A tenant is entitled to a

lease of reasonably

comparable alternative
premises on the same
terms and conditions
as the existing lease
except that (unless the
parties agree
otherwise):

(a) the minimum term
is the remainder of
the term of the
existing lease; and

(b) the rent is to be the
same as the
existing rent
adjusted to take
into account the
difference in the
commercial values
of the premises at
the time of
relocation,

(s.55(4) RLA).

Within 1 month of being
given a relocation
notice, a tenant may
give notice terminating
its lease with effect
from 3 months after the
relocation notice was
given or such other
time as the parties
agree (s.55(5) RLA). If
the tenant does not
give a notice
terminating its lease
within the specified
time, the tenant is
taken to have accepted
the alternative lease
offered (s.55(6) RLA).

A tenant is entitled to
payment of its

compensation' as
agreed between the
parties or, failing
agreement, as
determined through the
dispute resolution
process.

In deciding the amount
of compensation, how
much notice of the
relocation was given is
taken into account
(s.44 RSLA).

An agreement under
the lease about
compensation is void to
the extent that it limits
the amount of
compensation payable
(s.44 RSLA).

For leases entered into
from 3 April 2006:

A lease that provides
for the relocation of the
tenant's business
during the term is taken
to include sections 46D
to 46G RSLA
(s.46C RSLA).

If, under the lease, the
landlord requires the
tenant's business to be
relocated, the landlord
must give written notice
containing:

(a) details of the
proposed
refurbishment,
redevelopment or
extension to
indicate a genuine
proposal that:

(i) is to be carried
out within a
reasonably
practicable time
after the tenant
is relocated;
and

for in a relocation
clause.

Among other things, a
relocation clause must:

(a) provide for the
tenant to be
compensated for
any actual
reduction in or loss
of profit during the
relocation;

require the property
owner to give at
least 6 months'
notice of the
relocation;

provide for the
tenant to remain at
the existing
premises unless
the tenant is
satisfied that the
new premises are
equivalent or the
tenant will be
returned to the
existing premises
within a mutually
agreed period;
include the right for
the tenant to
terminate the lease
if the alternative
premises or the
terms and
conditions for the
lease of those
premises are not
acceptable to the
tenant;

provide for the
property owner to
pay the tenant's
reasonable costs of
relocation,

(cl.35(2) CPRT).

—
o
-

—
o
~

—
o
-

—
D
-

business and that
cannot be carried
out without the
vacant possession
of the shop;
(b) given at least
3 months' written
notice of relocation
giving details of an
alternative shop;
offered a lease of
the alternative shop
on the same terms,
excluding rent, for
the remainder of
the term,

(s.57 RCLA).

The tenant may, by
giving notice to the
landlord within 1 month
of receiving the
relocation notice,
terminate the existing
lease (and not
relocate). If so, the
existing lease is
terminated 3 months
after the relocation
notice, unless the
parties agree
otherwise. If the tenant
does not give a notice
of termination, the
tenant is taken to have
accepted the offer of
relocation, unless the
parties agree otherwise
(ss.57(d) & (e) RCLA).

The tenant is entitled to
payment of the
reasonable costs of
relocation, including
legal costs

(s.57(f) RCLA).

—
o
~

to the following
effect:

(i) the tenant's
business
cannot be
required to
relocate unless
the landlord has
given the tenant
at least
6 months
written notice;

(i) the notice gives
details of an
alternative
shop, and if the
existing
premises is in a
retail shopping
centre, the
alternative shop
is situated in
that centre;

(iii) the tenant is
offered a new
lease of the
alternative
shop:

(A) on the
same or
better terms
and
conditions
as the
existing
lease
except that
the term of
the new
lease is not
shorter than
the
remainder
of the
existing
term; and

(B) the rent for
the
alternative
shop is no
more than
the rent for

possession of the
tenant's shop;

(b) given at least
3 months written
notice of relocation
giving details of an
alternative shop;
and

offered a lease for
the remaining term
of the existing
lease on the same
terms, excluding
rent, for the
remainder of the
term,

(ss.34A(a)-(c) RLA).

The rent for the
alternative shop is to
be the same as the rent
for the existing retail
shop, adjusted to take
into account the
difference in the
commercial values of
the existing retail shop
and the alternative
shop at the time of
relocation

(s.34A(c) RLA).

The tenant may
terminate the lease
within 1 month of
receiving the written
relocation notice by
giving notice of
termination to the
landlord in which case,
the lease is terminated
3 months after the
relocation notice unless
the parties agree
otherwise

(s.34A(d) RLA).

If the tenant does not
give a notice of
termination, the tenant
is taken to have
accepted the offer of
relocation, unless the
parties have agreed

—~
(2]
-~

reasonable relocation
costs (s.136 LCRA).

A relocation clause can
only be invoked after
the tenant is given the
plan of the
refurbishment or
redevelopment or the
extension of the
shopping centre to be
carried out within a
reasonable time after
relocation. A relocation
clause cannot be
invoked unless the
refurbishment or other
activity cannot
practically be carried
out without vacant
possession of a
tenant's premises
(s.138 LCRA).

possession of the

tenant's shop;
(b) given at least
3 months written
notice of relocation
giving details of an
alternative shop;
offered a lease for
the remaining term
of the existing
lease on the same
terms, excluding
rent, for the
remainder of the
term.

The rent for the
alternative shop is to
be the same as the rent
for the existing retail
shop, adjusted to take
into account the
difference in the
commercial values of
the existing retail shop
and the alternative
shop at the time of
relocation (s.48 BTA).

Tenant may terminate
the lease within

1 month of receiving
the written relocation
notice by giving notice
of termination to the
landlord in which case,
the lease is terminated
3 months after the
relocation notice unless
the parties agree
otherwise (s.48 BTA).

If the tenant does not
give a notice of
termination, the tenant
is taken to have
accepted the offer of
relocation, unless the
parties have agreed
otherwise (s.48 BTA).

The tenant is entitled to
payment of the
reasonable costs of
relocating (s.48 BTA).

—~
o
~
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'reasonable costs of the
relocation' including
relocating fit out and
legal costs as agreed
between the parties or,
failing agreement, as
determined by an
independent quantity
surveyor but the tenant
may agree to a lesser
amount (s.55(7) RLA).

(i) cannot be
carried out
practicably
without vacant
possession;

(b) details of the
reasonably
comparable
alternative
premises (which, if
the premises are
within a retail
shopping centre,
must be situated
within the centre);
and

the day by which
the tenant must
vacate,

(s.46D RSLA).

The tenant must be
given at least 3 months'
notice of relocation
(s.46D(3) RSLA).

Within 1 month of
receiving the relocation
notice, the tenant can
terminate the lease:

(c

-~

(a) on an agreed day;
or

(b) 3 months after the
relocation notice is
given,

(s.46E(2) RSLA).

If the tenant does not
give a notice, the
tenant is deemed to
have accepted the
landlord's offer to
relocate and must
lease the alternate
premises, on terms and
conditions:
(a) as agreed; or
(b) on the same terms
and conditions as

the existing lease,
but:

the existing
retail shop,
adjusted to
take into
account any
difference
in
commercial
values;
(iv) the landlord
agrees to pay
the tenant 's
reasonable
costs of the
relocation; and
if the landlord
does not offer
the tenant an
alternative
lease the
landlord is
liable to pay the
tenant
compensation

(s.14A(1) & (2) RSA).

The landlord may apply
to the Tribunal to
approve a relocation
provision in an
alternative form
(s.14A(3) RSA).

(v

-

otherwise
(s.34A(e) RLA).

The tenant is entitled to
payment of the
reasonable costs of
relocation including fit
out and legal costs
(s.34A(f) RLA).

If the landlord and
tenant do not agree as
to what the actual
amount of reasonable
costs of the relocation
are to be, the amount
of the costs is to be
determined by a
quantity surveyor
(s.34A(g) RLA).
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(i) the term of the
new lease is to
be the balance
term of the
existing lease;
and

the rent for the
new shop is to
be the same as
the rent for the
existing shop,
adjusted to take
into account the
difference in the
commercial
values of the
shops,
(ss.46E(3) & s.46(F)
RSLA).

The tenant is entitled to
the tenant's reasonable
costs of relocating,
including (but not
limited to):

(i

=

(a) the costs of
dismantling and
reinstalling any
fixtures and fittings
and modifying or
replacing any
fixtures and fittings
to the standard
before the
relocation; and

(b) legal costs,
(s.46G(1) RSLA).

The Tenant is not
prevented from
accepting other
arrangements when the
details of the relocation
are negotiated

(s.46F RSLA).

If the landlord and
tenant cannot agree on
the amount of
compensation, the
amount must be
decided under the
dispute resolution
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process
(s.46G(2) RSLA).

A landlord must also
pay reasonable
compensation for loss
suffered by a tenant
because the landlord
causes the tenant to
vacate the shop before
the end of the lease
because of the
extension,
refurbishment or
demolition of the centre
or building.

(s.43(1)(f) RSLA).

The tenant must give
the landlord written
notice of the loss or
damage as soon as
practicable after it is
suffered (but a failure
to do so does not affect
the tenant's right to
compensation but must
be considered when
deciding the amount of
compensation)

(s.43 RSLA).

If the parties cannot
agree on the amount of
compensation, it is to
be decided by way of
the dispute resolution
process

(s.44(1) RSLA).

A landlord is not liable
to pay compensation
under s.43(1)(f) RSLA
to the extent the tenant
is otherwise entitled to
payment of relocation
costs under s.46G
RSLA or reasonable
compensation under
section 46K RSLA
(s.43AD RSLA).
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Demolition

A demolition clause is
only effective if a
landlord:

(a) gives the tenant
details of the
proposed
demolition sufficient
to indicate a
genuine proposal to
demolish within a
reasonably
practicable time;
and

(b) gives the tenant at
least 6 months'
notice of the
termination date,

(s.56(2) RLA).

'Demolition’ is defined
as including any
substantial repair,
renovation or
reconstruction of the
building that cannot
practicably be carried
out without vacant
possession of the
premises

(s.56(7) RLA).

Having received a
demolition notice, a
tenant can terminate
the lease at any time
on 7 days' notice
(s.56(3) RLA).

No provision for leases
entered into before 3
April 2006. For leases
entered into from 3
April 2006, see further
below.

A demolition clause in
a lease cannot be
invoked unless the
property owner
produces to the tenant
a firm proposal for the
demolition which
affects the premises
(cl.24(1) CPRT).

Six months written
notice of termination is
required

(cl.24(2) CPRT).

If the property owner
gives notice of
termination under a
demolition clause, the
tenant may terminate
the lease by 1 months'
notice at any time
before the lease is
terminated by the
property owner's notice
(cl.24(3) & (4) CPRT).

If a retail shop lease
provides for termination
on the grounds of
proposed demolition,
the lease includes the
following implied terms:

(a) the lease cannot be
terminated unless
and until the
landlord has
provided the tenant
with details of the
proposed
demolition sufficient
to indicate a
genuine proposal to
demolish within a
reasonably
practicable time
after the lease is
terminated;

at least 6 months'
written notice of
termination must be
given to the tenant;
and

if notice is given to
the tenant, the
tenant may
terminate the lease
by giving the
landlord at least
seven days written
notice (at any time
within 6 months of
the landlord's
notice),

(s.39(1) RCLA).

If the lease is for a term
of 12 months or less,
the period of 6 months
is reduced by half
(s.39(2) RCLA).

—
o
-

—
o
~

No provision.

If a retail shop lease
contains a demolition
clause, the lease will
impliedly prevent the
lease from being
terminated unless the
landlord has:

(a) provided the tenant
with details of the
proposed
demolition sufficient
to indicate a
genuine proposal
for demolition
within a reasonably
practicable time
after the lease is
terminated; and

(b) given at least
6 months written
notice of
demolition,

(s.35(1) RLA).

The lease cannot be
terminated on that
basis unless the
proposed demolition
cannot be carried out
practicably without
vacant possession of
the shop

(s.35(1)(a1) RLA).

'Demolition’ includes
repair, renovation and
reconstruction
(s.35(4) RLA).

Having received a
demolition notice, a
tenant can terminate
the lease at any time
during the 6 month
notice period on not
< 7 days' notice
(s.35(1)(c) RLA)

A lease that provides
for termination of the
lease because of the
proposed demolition of
the building containing
the premises must
include provisions to
the effect of all of the
following:

(a) the lease cannot be
terminated because
of the proposed
demolition unless
the landlord has
given the tenant
sufficient details of
the proposed
demolition to
indicate a genuine
proposal to
demolish the
building within a
reasonable time
after the lease is to
be terminated;

(b) the lease cannot be
terminated by the
landlord because of
the proposed
demolition unless:

(i) ifthe lease is
for a term of up
to 1 year — the
landlord has
given the tenant
at least
3 months
written notice of
the landlord's
intention to
terminate; or

(i) in any other
case — the
landlord has
given the tenant
at least
6 months
written notice of
the landlord's

If a lease provides for
termination on the
grounds the proposed
demolition, the lease
includes the following
implied terms:

(a) the lease cannot be
terminated unless
and until the
landlord has
provided the tenant
with details of the
proposed
demolition sufficient
to indicate a
genuine proposal to
demolish within a
reasonably
practicable time
after the lease is
terminated;

at least 6 months'
notice of
termination must be
given to the tenant;
and

if notice is given to
the tenant, the
tenant may
terminate the lease
by giving the
landlord at least
seven days written
notice (at any time
within 6 months of
the landlord's
notice),

(s.49 BTA).

If the lease is for a term
of 12 months or less,
the period of 6 months
is reduced to 3 months
(s.49 BTA).

—
O
-

—
o
~
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intention to
terminate; and
(c) the provisions listed
below concerning
compensation,
(s.78 LCRA).

A landlord must pay a
tenant reasonable
compensation for:

(a) the tenant's fit out
to the extent that it
was not provided
by the landlord
(s.56(4)(b) RLA);
and

if the demolition
does not proceed
because there was
no genuine
proposal, the
damage suffered as
a consequence of
the early
termination of the
lease (s.56(4)(a)
and (5) RLA).

The amount of
compensation payable
is that agreed between
the parties or failing
private agreement, as
agreed or determined
under the dispute
resolution provisions of
the RLA (s.56(6) RLA).

(b

-~

A tenant is entitled to
'reasonable
compensation' as
agreed between the
parties or, failing
agreement, as
determined through the
dispute resolution
process

(ss.43 & 44 RSLA).

An agreement under
the lease about
compensation is void to
the extent that it limits
the amount of
compensation payable
(s.44A RSLA).

To be able to
terminate, landlords
must give a termination
notice stating:

(a) sufficient details to
indicate a genuine
proposal to
demolish within a
reasonably
practicable time;
and

(b) the day the lease
terminates,

(s.461(2) RSLA).

The tenant must be
given at least 6 months'
notice of termination
(s.461(3) RSLA).
Having received a
termination notice, the
tenant can terminate at
any time on at least
one month's notice
(s.46J RSLA).

The landlord must pay
reasonable

The property owner
may be required to pay
compensation
(cl.23(1)(k) CPRT). The
right to compensation
may be excluded.

If a lease is terminated
on the ground of a
proposed demolition
which is not carried out
within a reasonably
practicable time after
the lease is terminated,
the tenant is entitled to
reasonable
compensation for
damage suffered as a
consequence of the
early termination
(unless the landlord
establishes that it did
have a genuine
proposal to demolish at
the time of giving
notice) (s.39(3) RCLA).

A landlord is liable to
pay a tenant:

(a) compensation for
the tenant's fit out
to the extent that it
was not provided
by the landlord; and

(b) reasonable
compensation for
damage suffered
as a consequence
of the demolition if
the demolition does
not proceed within
a reasonably
practicable time
after termination,
unless there was
no genuine
proposal,

(s.35(3) and (3A) RLA).

If the lease is
terminated because of
the proposed
demolition before the
end of the term of the
lease, the landlord
must pay the tenant
reasonable
compensation for any
loss of the tenant
arising from the
termination of the lease
whether or not the
landlord goes ahead
with the demolition of
the building.

In working out
reasonable
compensation regard
must be had to any
concession given to the
tenant (for example,
reduced rent) because
of the existence in the
lease of the clause
allowing for termination
because of the
proposed demolition
(s.78 LCRA).
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compensation for loss
or damage suffered by
the tenant:

(a) for the fitout of the
shop not provided
by the landlord,
whether or not the
demolition is
carried out; and

(b) the early
termination of the
lease, if the
demolition is not
carried out and
there was no
genuine proposal to
demolish the
building within a
reasonably
practicable time,

(s.46K(1) RSLA).

If the landlord and
tenant cannot agree on
the amount of
reasonable
compensation, it is
decided under the
dispute resolution
process

(s.46K(3) RSLA).

Merchants' associations

A landlord must not
prevent a tenant from
joining a tenants'
association, chamber
of commerce or similar
body (s.75(1) RLA).

A landlord must not
treat or propose to treat
a tenant who:

(a) forms or joins; or

(b) proposes to form or
join,

a tenants' association,

chamber of commerce

or similar body less
favourably than a

A provision of a lease
is void to the extent
that it has the effect of
preventing or restricting
a tenant from joining
any chamber of
commerce, retail trade
association or other
commercial association
or forming or joining a
tenant's association to
promote a retail
shopping centre or
other purpose

(s.49 RSLA).

A person must not take
any action to
discourage or prevent a
tenant from forming or
joining a tenants'
association

(cl.37 CPRT).

A retail shop lease
cannot contain a
provision having the
effect of preventing or
restricting a tenant from
joining, forming or
taking part in activities
of a tenants'
association

(s.60(1) RCLA).

A tenant may be
accompanied and
represented by another
member of such an
association except
where such person is a
tenant in the same

A tenant cannot be
prevented, or restricted
from forming, joining or
taking part in any
activities of a tenant's
association, chamber
of commerce or similar
body (s.12D(1) RSA).

The tenant cannot be
prevented from joining,
forming or taking part in
any activities of any
tenants' association or
other similar body

(s.60 RLA).

A party to a lease, or a
party to negotiations for
a proposed lease, must
not, in dealings with
another party to the
lease or negotiations,
engage in conduct that
is unconscionable or
harsh and oppressive.
A landlord is taken to
have engaged in harsh
and oppressive
conduct if:

(a) the landlord
discriminates
against a tenant
because the tenant

Tenant cannot be
prevented from joining,
forming or taking part in
any activities of any
tenants' association or
other similar body
(s.133 BTA).
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tenant in similar
circumstances who
does not do or propose
to do any of those
things (s.75(2) RLA).

shopping centre
(s-60(2) RCLA).

is a member of, or
intends to become
a member of, an
association to
represent or protect
the interests of
tenants, or intends
to form such an
association; or

(b) the landlord's
conduct has the
effect of preventing
a tenant from
forming or joining,
or compelling a
tenant to form or
join, an association
to represent or
protect the interests
of tenants,

(s.22(3) LCRA).

Dispute resolution — For each jurisdiction, these provisions are lengthy and are not set out in detail in this summary.

The RLA applies to
disputes between a
landlord and tenant:

(a) arising under or in
relation to a retail
premises lease to
which RLA or the
previous retail
legislation applies;

(b) arising under a

provision of the

previous retail
legislation in
relation to a lease
covered by that
legislation; or

arising under a

lease not covered

by the retail
legislation but
which provides for
the occupation of
retail premises in

Victoria

(s.81(1) RLA),

(c

-~

The RSLA applies to
any dispute under or in
relation to a retail shop
lease, about the use or
occupation of a leased
shop under a retail
shop lease whenever
entered into

(s.5 RSLA).

A party to a dispute
may lodge notice of
dispute for mediation,
except where the
dispute relates to:

(a) an issue currently
the subject of
arbitration,
previously the
subject of an award
in an arbitration, or
that is before or has
been before a
court;

amount of rent
payable or amount
of landlord's

(b

-

A property owner and a
tenant must attempt to
resolve any dispute by
direct negotiation.

If this fails, either party
may request the Office
of Consumer Affairs to
investigate the dispute
and attempt to
negotiate a mutually
acceptable solution.

If the dispute remains
unresolved, either party
may refer the dispute to
the Retail Tenancies
Code of Practice
Monitoring Committee
for conciliation.

If the dispute remains
unresolved, either party
may refer the dispute to
a court of competent
jurisdiction

(cl.39 CPRT).

Parties to a lease may
refer a dispute to the
Small Business
Commissioner for
mediation

(s.64(1) RCLA).

If a dispute is the
subject of proceedings
before a Court, the
Court may refer the
dispute to the Small
Business
Commissioner for
mediation

(s.65(1) RCLA).

The Commissioner
may intervene in
proceedings before a
Court concerning a
dispute about a lease
(s.67(1) RCLA).

An order may be
sought from the
Magistrates
Court(s.68 RCLA).

A party to retail shop
lease may refer to the
Tribunal any question
between the parties
which the party
believes to be a
question arising under
the lease and the
Tribunal shall:

(a) determine whether
or not the question
referred to the
Tribunal is a
question arising
under the lease;
and

(b) ifitis such a
question, hear and
determine it,

(s.16(1) RSA).

A question arising
under a retail shop
lease includes:

(a) whether or not a
lease exists or has
existed, including a

Parties to a retail shop
lease may refer a retail
tenancy dispute to the
Registrar of Retail
Tenancy Disputes for
mediation

(s.66(1) RLA).

A retail tenancy dispute
may not be subject of
court proceedings
unless the Registrar
has certified that the
parties failed to resolve
the dispute (s.68 RLA).

If mediation is
unsuccessful, a claim
may be lodged with the
Tribunal (ss.71(1) &
s.71A(1) RLA).

All disputes are to be
resolved using Part 14
of the LCRA which sets
out a process of
preliminary hearings,
mediation and court
hearings in the
Magistrates Court
(Part 14 LCRA).

If the Magistrates Court
considers it likely that
the parties may resolve
the dispute, the court:

(a) must promote
settlement of the
dispute; and

(b) may adjourn the
proceeding to a
stated date, or for a
stated period, to
allow the parties to
settle the dispute,

(s.148 LCRAL).

Parties to a retail shop
lease or former parties
to a former retail shop
lease may apply to the
Commissioner of
Business Tenancies for
determination of a retail
tenancy claim.

A party to an
application for
determination of a retail
tenancy claim may
appeal to the local
court against a retail
tenancy order

(ss.86 & 119 BTA).
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but not disputes
concerning valuations
or relating solely to the
payment of rent
(s.81(2) RLA).

A party to a lease may
to refer a retail tenancy
dispute to the Small
Business Commission
for mediation

(s.86 RLA).

Mediation is a
precondition to bringing
VCAT proceedings
(except for injunctions
or where the Small
Business Commission
certifies that mediation
or another form of
alternative dispute
resolution has failed or
is unlikely to resolve
the dispute) (s.87
RLA).

The parties must bear
their own costs of
VCAT proceedings
unless VCAT
determines that the
proceeding is vexatious
in a way that
unnecessarily
disadvantaged a party
or a party refused to
take part in mediation
(s.92 RLA).

VCAT may:

(a) require a party to
do or not to do
anything (including
to provide facilities,
services, fixtures or
fittings or to return
fixtures or fittings);

(b) require a party to
pay money;

(c) rectify a lease;

(d) require surrender;
or

outgoings under
retail shop lease;

a lease for carrying
on business of a
service station if the
Competition and
Consumer (Industry
Codes — Oilcode)
Regulation 2006
(Cth) applies
(s.97(1) RSLA); or
if the amount, value
or damages in
dispute is more
than the mandatory
limit within the
meaning of the
District Court of
Queensland Act
1967 (Qld),
however a mediator
does have jurisdiction
in relation to the
procedure of
calculating rent
payable, basis and
procedure of charging
landlord's outgoings,
and whether an
outgoing has been
reasonably incurred
(s.97(3) RSLA).

Disputes must be
referred to QCAT by a
mediator where the
retail shop lease has
not ended > 1 year
before the dispute
notice was lodged, and
where they are within
the jurisdiction of
QCAT and:

(a) parties do not reach
a mediated
solution;

(b) 1 party does not
attend mediation; or

(c) the dispute is not
settled within
4 months after
lodgement of notice

(c

-~

(

-

A matter may be
referred to the District
Court if the claim
exceeds $100,000
(s-69(1) RCLA).

question as to

forfeiture; or

(b) a question whether
or not a lease is or
was a retail shop
lease; or

(c) arising:

(i) in relation to
any
communication,
including a
disclosure
statement
under s.6 of the
RSA between
the parties to
the retail shop
lease prior to
their entry into
the retail shop
lease, which
communication
was material to
the terms and
conditions of
the retail shop
lease; or
in relation to the
retail shop
lease under a
provision of the
RSA;

(d) a matter that is in
dispute between
the landlord and
the tenant under
s.12 of the RSA in
relation to:

(i) operating

expenses of the
landlord;

an allocation
made of the
proportion of
those operating
expenses; or
(iii) a determination
of the relevant
proportion for
the purposes of

(i

=

(i

=
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lodged, and where:

(a) a party claims
another party has
not complied with a
mediated
agreement within
the specified time,
or within 2 months
of signing where no
time has been
specified;

(b) the mediator has
refused to refer the
dispute on the
basis it is not within
QCAT's jurisdiction;
or

(c) acourtorders a
dispute to be
removed to QCAT
or another tribunal,

(s.64 RSLA).

The jurisdiction of
QCAT is the same as
that for mediation,
except that QCAT may
not hear disputes:

(a) where the amount
in dispute is > the
monetary limit
within the meaning
of the District Court
of Queensland Act
1967 (Qld); or

in relation to any
retail shop lease for
the business of a
service station if the
Competition and
Consumer (Industry
Codes — Oilcode)

(b

-~

(e) exercise any other of dispute s.12 of the
powers it holds (s.63 RSLA). RSA; or
under the Victorian | A party to a dispute (e) any other matter in
Civil §r7d ' may apply to QCAT dispute between
Ad‘m/n/strat/ve where the retail shop the landlord and
Tr{bunal Act 1998 lease has not the tenant in
(Vic), ended > 1 year before connection with the
(s.91 RLA). the dispute notice was retail shop lease,

(s.3(3) RSA).
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Regulation 2006
(Cth) applies,
(s.103 RSLA).

QCAT may make an
order:

(a) for a party to the
dispute to do or not
do anything;

(b) requiring a party to
pay or not to pay an
amount;

(c) setting aside the
mediation
agreement;

(d) that an outgoing
was or was not
reasonably
incurred;

(e) the amount of
compensation is
reasonable;

(f) giving effectto a
settlement agreed
between the
parties;

(g) for provision of
documents;

(h) for payment
because of
unconscionable
conduct;

(i) an order to rectify
the lease (with
consent of the
parties to the
dispute); and

() if in making a
determination of
current market rent,
the valuer did not
comply with s.29
RSLA, an order
setting aside that
determination and
for a further
determination to be
made,

(s.83 RSLA).
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Trading hours

If a lease requires a
shopping centre tenant
to trade during the core
hours of the centre, the
hours cannot be
changed without the
agreement of the
majority of tenants in
the shopping centre
who hold a retail
premises lease

(s.66 RLA).

Note: The Shop
Trading Reform Act
1996 (Vic) states that
an obligation is void to
the extent that it
purports to require the
shop to be open:

(a) between the hours
of 5pm (or 1pm for
shops outside a
metropolitan
municipal district)
and midnight on a
Saturday; or

(b) atanytimeona
Sunday or public
holiday.

Any disputes must be

determined under the

dispute resolution
provisions of the RLA

(s.7 Shop Trading

Reform Act 1996 (Vic)).

A provision in a lease
that purports to impose
on a tenant an
obligation to trade
outside of the core
trading hours is void
(s.53(1) RSLA).

However, a provision in
a lease that permits a
tenant to trade outside
of the core trading
hours by written
agreement between the
parties is not void
(s.53(2) RSLA).

For an existing lease,
the landlord must not
require the tenant to
extend the hours that
the tenant was required
to keep the premises
open for trading before
the commencement of
the Trading (Allowable
Hours) Amendment Act
1994 (Qld)

(s.53(4) RSLA).

'Core trading hours'
means hours not
outside the allowable
trading hours under the
Trading (Allowable
Hours) Act 1990 (Qld)
that:

(a) are stated in a
resolution passed
by the eligible
tenants of the
centre under s.52
RSLA as the hours
retail shops in the
centre may be
required to open for
trading; or
until a resolution is
passed:
(i) for existing
leases, the
tenants of the

(b

-

The trading hours for a
shopping centre are to
be divided into core
trading hours, centre
trading hours and
special trading hours.
Core trading hours are
the minimum times of
trading during which all
shops must be open
and may be negotiated
with individual tenants.
Centre trading hours
are hours during which
all centre facilities are
to be available and any
shop may trade.
Special trading hours
are times outside
centre trading hours
and may be negotiated
with individual tenants
and are not
compulsory.

The property owner
may set the trading
hours for a new
shopping centre.

A property owner is not
to change the centre
trading hours without
the approval of tenants.
Clause 38(8) sets out
the procedure for
obtaining the tenants'
approval to any change
(cl.38 CPRT).

A lease in a shopping
centre may only
regulate trading hours
if:

(a) the shop is within
an 'enclosed
shopping complex’;

(b) the lease does not
reduce the trading
hours (for which the
shop is permitted to
be open) to < 50
hours per week;
and

the core trading
hours (during which
the shop must be
open) do not
exceed 54 hours a
week, and have
been approved by
the centre's tenants
in a secret ballot by
a majority of at
least 75% of the
votes cast,

(s.61 RCLA).

An 'enclosed shopping
complex' is a group of 3
or more retail shops
with common
ownership or
management with a
common area through
which public access is
obtained and which is
locked to prevent public
access through that
area when the shops
are closed (s.3 RCLA).

A retail shop lease for a
shop that is required to
be open for business
during core trading
hours is void to the
extent that it requires
the tenant to pay, or
pay a contribution
towards, the costs of

—
o
~

A provision in a retail
shop lease which
requires a tenant to
open at specified hours
or specified times is
void (s.12C(1) RSA).

If:

(a) alandlord has
refused to renew a
retail shop lease;
and

(b) the tenant under
the retail shop
lease believes that
the refusal was
because the tenant
did not open at
specified hours or
times,

the tenant may apply in

writing to the Tribunal

for an order that the
landlord pay
compensation to the
tenant for pecuniary
loss suffered by the
tenant as a result of the
failure to renew the
retail shop lease

(s.12C(2) RSA).

After the initial fixing of
trading hours in a new
shopping centre, a
landlord is not entitled
to change the core
trading hours of the
shopping centre except
with the approval in
writing of the tenants of
a majority of retail
shops in the shopping
centre regardless of
whether the leases for
those shops are
regulated by the RLA
(s.61 RLA).

The landlord is not
entitled to change the
core trading hours of
the shopping centre
without the approval in
writing of the majority
of tenants who have
premises in the retail
area of the shopping
centre (whether or not
the premises are
premises to which the
LCRA otherwise
applies).

The initial fixing of core
trading hours in a new
shopping centre is not
a change to core
trading hours and is not
affected by the LCRA
(s.139 LCRA).

A retail shop lease is
void to the extent that it
requires the tenant to
trade at a time when
trading would be
unlawful (s.62 BTA).

After the initial fixing of
trading hours in a new
shopping centre, a
landlord is not entitled
to change the core
trading hours of the
shopping centre except
with the approval in
writing of the tenants of
a majority of retail
shops in the shopping
centre regardless of
whether the leases for
those shops are
regulated by the BTA
(s.75 BTA).
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centre were
required,
immediately
before the
commencement
of the Trading
(Allowable
Hours) Act
1990 (Qld) to
keep the retail
shops open for
trading; or

(ii) for other
leases, the
greatest
number of
tenants of the
centre are
required by the
landlord to keep
the retail shops
open for
trading,

(s.51 RSLA).

A landlord is not liable
to pay compensation
merely because the
landlord has prevented
the tenant from
extending, as permitted
by the Trading
(Allowable Hours) Act
1990 (Qld), the hours
during which the tenant
keeps the premises
open for trading
(s.43AC RSLA).

operating the shopping
complex outside core
trading hours when the
tenant's shop is not
open for trading
(s.61(3) RCLA).

A provision in a retail
shop lease, or in any
determination as to
core trading hours, is
void to the extent that it
requires the tenant to
open the shop on any
Sunday

(s.61(6) RCLA).

Security deposit

Security deposits must
be paid into an interest
bearing account held
by the landlord on
behalf of the tenant,
and the landlord must
account to the tenant
for interest earned but
the landlord is entitled
to keep the interest and
deal with it as if it were
part of the security

No provision.

Non-refundable bonds
are deemed to be key
money and are
therefore unlawful

(s.5 RSLA). However,
a landlord is not
prevented from getting
a repayable bond from
the tenant to secure the
tenant's obligations

A security deposit must
not be > 3 months' rent
and must be held in an
interest bearing
account on trust for the
tenant. A property
owner must account to
the tenant for interest
earned on the deposit.
Interest may be
retained and treated as
a part of the deposit. A

A landlord must not:

(a) require more than 1
'security bond' for a
lease; or

(b) require the
payment of a
security bond in
excess of 3 months'
commencing rent
(exclusive of GST),
disregarding any

No provision.

Part 2A of the RLA
establishes a
Government scheme to
administer security
bonds.

Security bonds must be
deposited with the
Secretary within

20 business days after
the later of:

'‘Bond' means an
amount paid or payable
by a tenant as security
for the performance of
its obligations under
the lease (dictionary
LCRA).

A bond must not be >
3 months' rent. The
landlord may accept a
guarantee and

A retail shop lease is
taken to include the
following:

(a) money paid to the
landlord as security
for the tenant's
obligations under
the lease must be
placed into an
interest bearing
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deposit (ss.24(1)(a) &
(b) RLA).

The landlord cannot
unreasonably refuse to
accept a bank
guarantee as security
(instead of a security
deposit)

(s.24(1)(c) RLA).

If the tenant performs
all of the tenant's
obligations under the
lease, the landlord
must return the security
deposit to the tenant
within 30 days after the
lease ends (s.24(1)(d)
RLA).

under the lease
(s.39(2) RSLA).

property owner may
accept, and must not
unreasonably refuse to
accept, a bank
guarantee instead of a
security deposit

(cl.30 CPRT).

rent concessions,
such as rent free
periods or reduced
rent (Maximum
penalty: $1,500).
A security bond must
be paid to the Small
Business
Commissioner within
28 days of receipt by a
registered agent, or
within 7 days in any
other case
(s-19 RCLA).

In practice, shopping
centre landlords
generally do not require
a 'security bond' from a
tenant given it must be
paid to the Small
Business
Commissioner and is
not kept by the
landlord.

(a) the date of receipt
of the security
bond; and

(b) the date the lease
becomes binding,

(s.16C(2) RLA).

If a landlord under a
lease or proposed
lease to which the RLA
does not apply
receives a deposit or
security bond, and the
RLA subsequently
becomes applicable to
the lease, then s.16D
applies to the bond and
the 'relevant day' is the
day when the RLA
becomes applicable to
the lease

(s.16C(5) RLA).

Mechanisms are
provided for the
payment of security
bonds on application by
either or both parties to
a lease. The amount
available to be paid out
is to include an amount
equivalent to interest at
a prescribed rate
(s.16G to 16M RLA).

'Secretary' means the
Secretary of the
Department of Industry,
Skills and Regional
Development (NSW)
(s.3 RLA).

The security bond may
be lodged with the
Secretary using an
online retail bond
service (s.16WA RLA).

A landlord who
receives a bank
guarantee (in respect
of a lease entered into
after 1 July 2017) must
return the guarantee
within two months after

indemnity instead of, or
as well as, a bond. The
landlord may not
unreasonably refuse a
bank guarantee instead
of a bond (ss.39-

41 LCRA).

A bond must be held by
the landlord in trust for
the tenant in an
account that attracts
interest, and the
landlord must account
to the tenant for
interest earned on the
bond, but the landlord
is entitled to keep the
interest and deal with it
as an amount paid by
the tenant to the
landlord as part of the
bond (s.42 LCRA).

A bond must be repaid
in full or a separate
guarantee returned to
the tenant within

30 days after the end of
the lease or the tenant
vacating the premises
(whichever is the later)
except for any
deductions for amounts
owed to the landlord
that are not contrary to
the LCRA (ss.43, 44 &
45 LCRA).

The landlord must not
unreasonably refuse to
accept a bank
guarantee in
satisfaction of a
requirement to provide
a bond (s.41 LCRA).

account by the
landlord; and

(b) the landlord must
account to the
tenant for interest
earned on a
security deposit but
may retain it as part
of the security
deposit,

(s.63 BTA).

The landlord cannot
unreasonably refuse to
accept a bank
guarantee as security
(s.63 BTA).
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the tenant completes
performance of the
obligations for which
the guarantee is
provided as security
(s.16BA RLA).

Personal and bank guarantees

A landlord must not
unreasonably refuse to
accept a bank
guarantee in place of a
third party guarantee
(s.24(1)(c) RLA).

No provision.

No provision.

A landlord who
receives a bank
guarantee issued by an
ADI for a lease must
return the original bank
guarantee to the tenant
within 2 months after
the tenant completes
performance of its
obligations under the
lease (Maximum
penalty: $8,000).

The landlord is not
required to return the
bank guarantee if it has
expired or been
cancelled.

The 2 month period
does not include any
period during which the
landlord's claim to the
bank guarantee is the
subject of court
proceedings.

If the landlord is unable
to return the original
bank guarantee (e.g.
because it is lost), the
landlord can discharge
its obligations by
providing its consent to
release or cancel the
bank guarantee.

A landlord is liable to
pay the tenant:

(a) compensation for
any loss or damage
suffered by the
tenant as a result of
the landlord's
failure to return the

No provision.

No provision.

No provision.

A landlord must not
unreasonably refuse to
accept a bank
guarantee in place of a
third party guarantee
(s.63 BTA).
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bank guarantee
within the
prescribed time;
and

(b) its reasonable costs
in connection with
the cancellation of
the bank
guarantee because
the landlord failed
to return the bank
guarantee on time,

(s20AA RCLA).

Statistical information

If a shopping centre No provision. No provision. If a shopping centre If a shopping centre No provision. No provision.
tenant is required to tenant is required to tenant is required to
contribute to the cost of contribute to the cost of contribute to the cost of
collating statistical obtaining statistical collating statistical
information, the information, the information, the
landlord must, at the landlord must make landlord must, at the
tenant's request, make that information tenant's request, make
that information available to the tenant that information
available to the tenant (s.52 RCLA). available to the tenant
(s.68 RLA). (s.51 RLA).
Geographical restrictions
A provision that No provision. No provision. A provision that No provision. A provision that A provision of a lease No provision.
precludes a shopping precludes a shopping precludes a shopping that has the effect of
centre tenant from centre tenant from centre tenant from preventing or restricting
trading elsewhere is trading elsewhere is trading elsewhere is the tenant from
void (s.74 RLA). void (s.59 RCLA). This void (s.59 RLA). carrying on business
does not prevent a outside the shopping
lease from precluding centre containing the
the tenant from using tenant's premises
the name of the during, or after the end
shopping centre of, the lease is void
elsewhere. (s.141 LCRA).
Indemnities
A provision in a retail No provision. A provision is void if it No provision. No provision. No provision. No provision. No provision.

premises lease is void
to the extent that it
purports to indemnify,
or require the tenant to
indemnify, the landlord

A lease must not
contain a provision
requiring a tenant to
make any payment
other than, if specified

requires a tenant to
indemnify a property
owner against any
action, liability, penalty,
claim or demand to
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against any action,
liability, penalty, claim
or demand for or to
which the landlord
would otherwise be
liable or subject
(s.93(1) RLA).

A provision in a retail
premises lease is void
to the extent that it
purports to make the
tenant liable for or
subject to any action,
liability, penalty, claim
or demand in respect of
any act, matter or thing
done or omitted to be
done by the landlord or
any other person if the
tenant would not
otherwise be liable for
or subject to that
action, liability, penalty,
claim or demand
(s.93(2) RLA).

The landlord must
indemnify the tenant for
any amount
recoverable from the
tenant by a public
statutory authority for
charges, rates or taxes
payable under any Act
for the retail premises
except for excess water
or charges, rates and
taxes which the tenant
is liable for under the
lease (ss.93(3) & (4)
RLA).

in the lease, an
indemnity given by the
tenant to the landlord
for loss or damage
suffered by the landlord
as a result of the
actions or omissions of
the tenant
(s.24(1)(b)(iii) RSLA).

which the property
owner would otherwise
be liable

(cl.31(1) CPRT).

GST provisions

No provision.

For the purposes of
calculating turnover
rent, the turnover of a
business carried on in
the premises does not
include GST amounts
(s.9(2)(g) RSLA).

No provision.

No provision.

No provision.

A retail shop lease may
include GST in the
definition of 'outgoings’
(s.3A(1)(b) RLA).
Turnover rent does not

include GST
(s.20 RLA).

Nothing in the LCRA
prohibits the recovery
of GST by one party
from the other

(s.21 LCRA).

No provision.
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Nothing in the RSLA
prevents a landlord
from requiring a tenant
to pay an amount that
is directly or indirectly
attributable to GST
payable for a supply
made by the landlord to
the tenant under the
lease (s.24A(1) RSLA).

If a lease provides that
the GST amount is to
be paid by the tenant
as an outgoings item,
the GST amount is a
'specific outgoing'
(rather than an
apportionable outgoing)
(s.24A(2) RSLA).

An adjustment of the
rent merely to enable
the landlord to recover
GST from the tenant is
not a rent review
(s.27(9) RSLA).

A valuer's
determination of
current market rent
must state:

(a) whether the current
market rent
includes GST; and

(b) if the rent does
include GST, the
GST amount,

(s.31(2) RSLA).

Casual mall licences

No provision. No provision. No provision. A landlord cannot grant | No provision. No provision. No provision. No provision.
a casual mall licence in
a retail shopping centre
unless the landlord
complies with the
Casual Mall Licensing
Code (see s.62A RCLA
and Schedule).

A casual mall licence is
an agreement under
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which the landlord
grants a right to occupy
part of a mall area:

(a) for the purpose of
the sale of goods or
the supply of
services to the
public; and

(b) for a term not
exceeding
180 days,

(Schedule RCLA).

The Code requires that
a landlord:

(a) prepare a casual
mall licence policy;

(b) give existing
tenants a copy of
the policy and the
Code, and the
contact details of a
person who will
deal with
complaints about
licences;

(c) give new tenants
the same
information (at the
time of service of
the disclosure
statement);

ensure a licence
does not interfere
with the sightlines
to a tenant's
shopfront;

not grant a licence
that results in the
unreasonable
introduction of an
external competitor
to an adjacent
tenant;

subject to certain
exceptions, not
grant a licence that
results in the
unreasonable
introduction of an
internal competitor

—
o
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to an adjacent
tenant;

reduce the amount
of the non-specific
outgoings
recovered from the
centre's tenants
generally, by a
specified formula
which reflects the
size and duration of
licenses granted
during a year; and
not amend the
casual mall licence
policy, unless
existing tenants are
notified and copies
of the amended
policy are made
available,

(Schedule RCLA).

A casual mall licence
policy must include:

—~
«
-

—
=
=

(a) afloor plan
showing the centre
court and mall
areas;

(b) the number of sales

periods in each

accounting period;
and

a statement of

whether the

landlord reserves
the right to grant
licences in respect
of special events
other than in
accordance with
the Code,

(Schedule RCLA).

The expressions
'adjacent tenant’,
‘centre court', 'external
competitor', 'internal
competitor', 'mall area’,
'sales period' and
'special event' (and
other expressions) are

—
o
~
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all defined terms
(s.62A RCLA and
Schedule).
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