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INTRODUCTION

This study is part of a research agenda critically exploring the ‘domestic
institutionalisation” dynamics at play in the field of human rights. This refers

to consistent trends, especially since the 1990s, through which states have

set up actors, processes and policies dedicated to human rights, in part under

the influence of international organisations, state conferences, and eventually

law. The international community has sought to conceptualise and support the
development of institutional innovations at the national level, in view of enhancing
implementation and bridging the gap between commitments and reality.? Over
time, different models for ‘national human rights systems’ have emerged, with
variations pertaining to ideal actors, processes and frameworks.

After the 1993 World Conference on Human Rights and its final ‘Vienna
Declaration’, National Human Rights Institutions (NHRIs) have been a particular
focus of attention, and hailed as a cornerstone element of national human rights
systems.?> NHRIs are independent state actors with a constitutional or legislative
basis and a mandate to monitor, promote and protect human rights at the national
level. They come in different shapes and forms, yet do share key mandates and
features captured in the 1991 Principles relating to the status and functioning

of national institutions for the protection and promotion of human rights (‘Paris
Principles’)* and later unpacked through multiple guidance and (soft) law
provisions.> Many NHRIs have been in place for a long time, with a drastic increase
in their numbers in the 1990s.° Their diffusion has been a strategic objective of the
United Nations and regional organisations in the field of human rights.

In recent years, a ‘'new type’ of actor has been conceptualised and increasingly
promoted by the United Nations (UN). National Mechanisms for Implementation,
Reporting and Follow-up (NMIRFs) are governmental structures mandated to
coordinate and prepare reports to, and engage with, international and regional
human rights mechanisms, and to coordinate and track national follow-up

and implementation. Ideally, they should be ‘standing, [...] benefit from a
comprehensive formal legislative or policy mandate, as well as a common
intragovernmental understanding of [their] role and political ownership at the
highest level, [and] have dedicated, capacitated and continuous staff, building
expertise, knowledge and professionalism at the country level’.” Although the
idea drew on some states’ practice of setting up governmental human rights focal
points, its conceptualisation and the publication of a practical guide® and study® by
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the OHCHR in 2016 has provided a reference point for such structures, and led to
their active promotion by the UN.

The ‘coming of age of NMIRFs'™ as a new ideal-type of state human rights actor
deserves attention in and of itself, but also in relation to what it means both in
theory and in practice for other actors and the distribution of roles in national
human rights systems. National human rights systems include courts, parliaments,
civil society, academia, etc., but as this introduction will set out, the NMIRFs’
apparition could have particular implications for NHRIs. NHRIs have over the

last three decades been given a centrepiece role in national implementation and
monitoring systems. They have particularly invested in international reporting and
follow-up-related processes. The emergence of governmental actors focused on
such functions but potentially assigned with much larger mandates in the national
systems is therefore of particular interest to NHRIs. What is more, in practice, both
NHRIs and NMIRFs navigate complex institutional identities and spaces, which
potentially makes their interactions even more intricate.

1. NHRIS AND NMIRFS AS TWO ‘CORNERSTONES’ OF NATIONAL HUMAN
RIGHTS SYSTEMS IDEALS PROMOTED BY THE UN

Since the 1993 Vienna Declaration called on states to adopt NHRIs,' the UN has
considerably invested in them. NHRIs have been ‘envisioned as a link between

the international and national levels, with the aim of furthering the work of the

UN in the area of human rights’? As such, they have been boasted as a strategic
relay of the international community at the national level. Regional organisations
have similarly emphasised the strategic importance of, and their cooperation with,
NHRIs

NHRIs' importance was also conceptualised in relation to their national functions,
amongst other local actors. On multiple occasions, UN agencies have recalled

that, ‘when they are in compliance with the Paris Principles, NHRIs are among the
cornerstones of national human rights protection systems [...]. In the midst of all
[domestic] actors, NHRIs are unique: they exist in dynamic position between States,
civil society and other actors, offering a neutral and objective space in which to
interact, develop human rights laws and policy, and exchange ideas’

For long, NHRIs were the single, conceptually well-identified, state structure
entirely dedicated to all human rights, held to occupy a unique and central space

in national human rights systems. As such, many hopes and potential additional
functions have been associated to NHRIs. Scholars and practitioners regularly
extrapolated the roles of NHRIs,”® referring to them as an institutional arrangement
well-fitted for a range of new emerging objectives, such as democratising policies
in the context of ‘good governance’ agendas,’® operationalising economic and
social rights and making them accountable,” or the realisation of sustainable
development goals,”® to mention a few examples.
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The emergence of NMIRFs necessarily casts new light on such pre-existing
tendencies to maximise the strategic diffusion and central role of NHRIs. NMIRFs
themselves are now regularly heralded as a central element of national human
rights systems and key counterpart of the UN. According to the UN Secretary
General, these structures have ‘the potential to become one of the key components
of the national human rights protection system, bringing international and regional
human rights norms and practices directly to the national level by establishing

a national coordination structure. This may result in the building of professional
human rights expertise in every State'”

Since 2016, the UN Human Rights Council, as well a consistent group of states
during Universal Periodic Review (UPR) reviews, actively call for the establishment
or reinforcement of NMIRFs. Those structures are now propagating around the
world, with the support of the UN agencies®® and other actors.?! Recent UN
reports on these mechanisms have highlighted that in many cases, their role
‘have expanded [beyond reporting and follow-up]. They are increasingly involved
in human rights advocacy, planning and implementation... [They] have become
increasingly proactive in promoting human rights mainstreaming.?? Reflecting
these wider mandates, the UN Human Rights Council added an ‘i’ in NMIRFs
acronym since 2019, standing for ‘implementation’ — not initially present in the
2016 practical guide and initial reports which referred to ‘National Mechanisms for
Reporting and Follow-Up’.%3

NHRIs and NMIRFs co-exist. In recent years, the UN have on various occasions
recalled that NHRIs and NMIRFs are both ‘key’?* and ‘complementary elements of
the national human rights protection system, which also includes an independent
and effective judiciary and a functioning administration of justice, a representative
national parliament with parliamentary human rights bodies; and a strong and
dynamic civil society.?®

Nonetheless, what would be the ideal distribution of roles and functions to ensure
complementarity of roles in national human rights systems has not been unpacked
in international guidance. The emergence of NMIRFs invites the UN and other
norm entrepreneurs to re-assess the relevance and necessity to maximise NHRIs'
roles, and better consider complementarities and distinction of mandates,?® so as
to avoid ‘confusion’.?” The increasing UN investment vis-a-vis NMIRFs also begs
the question of a possible displacement or competition for international attention
and resources — as cooperation funding to support national actors, but also expert/
political attention in international oversight structures, are finite. Is there a risk that
the strategic support to NHRIs will decrease as the NMIRFs agenda expands?

2. INTERNATIONAL REPORTING AND FOLLOW-UP AS PROCESSES
INVESTED BY NHRIS AND NMIRFS

Reporting is an obligation of states that exist under nearly all human rights treaties.
Although treaties commit all branches and levels of governments and reports are
meant to be national reports covering all efforts to implement treaties and previous
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recommendations, it is generally the task of the executive branch to prepare reports
and represent states internationally.?®

Nonetheless, dynamics around international reporting and follow-up, as well
as engagement with international law and international oversight mechanisms,
have constituted a core area of activities for NHRIs, and is part of the common
expectations placed on them. The Paris Principles spell out that NHRIs
prerogatives shall include:

* to encourage ratification of the above-mentioned instruments or accession to
those instruments, and to ensure their implementation;

* to contribute to the reports which States are required to submit to United Nations
bodies and committees, and to regional institutions, pursuant to their treaty
obligations and, where necessary, to express an opinion on the subject, with due
respect for their independence;

* to cooperate with the United Nations and any other organisation in the United
Nations system, the regional institutions.

Drawing on these ‘essential requirements of the Paris Principles’,?? NHRIs have
accumulated extensive experience in engaging with international and regional
human rights treaty bodies, courts, special procedures, and other key processes
such as the Universal Periodic Review. Testament to the interest of NHRIs in
international reporting, 66% of A-Status NHRI submitted an alternative report
during the first cycle of the UPR. This figure rose to 79% in the second cycle, and to
around 97% in the third cycle.?°

Treaty bodies and other UN special procedures have increasingly flagged
cooperation with NHRIs as ‘critical’.?' Over the years, NHRIs have acquired various
rights to contribute to international oversight structures work, through inter

alia alternative reports and statements.?? They now participate in international
proceedings as actors in their own right and have unprecedented access to various
UN and regional fora.*

A pre-requisite for NHRIs to carry out their alternative and independent reporting
and follow-up roles during reviews is evidently that the state meets its reporting
requirements. In the absence of a national report and a review, the independent
(alternative) reporting activities of NHRIs becomes more difficult. NMIRFs, which
aim at ensuring more diligent and predictable reporting by the government, may
therefore offer enhanced avenues for NHRIs to be involved in, and leverage,
international reviews and recommendations.

In practice, NHRIs’ contribution to reporting and follow-up has tended to extend
beyond their own mandate and roles in reporting as per the Paris Principles. Their
activities have also entailed the mobilisation of other national actors, notably
through empowering and facilitating civil society organisations’ involvement in

10
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reporting, as well as the dissemination of recommendations and tracking of follow-
up. In the absence of permanent or functioning governmental procedures for
follow-up, NHRIs have also on occasions played a role in ‘identifying the relevant
government departments that should be responsible for implementing the
concluding observations and making them aware of their responsibilities, including
advising them on how to respond to UN treaty body findings.**

Some of these activities have been performed by NHRIs in part to make up for the
absence of a centralised and streamlined processes for civil society consultations or
follow-up to recommendations. The rise of NMIRFs, whose core capacities should
precisely — according to the OHCHR - include engagement with civil society and
follow-up coordination and tracking, has the potential to reassign or rationalise
roles that have in the meantime been performed by NHRIs. For instance, in New
Zealand, the Human Rights Commission (NHRI of New Zealand) was until recently
tasked to develop and publish an online national human rights action plan, which
assigned recommendations follow-up responsibilities to distinct state actors.?®

The creation of the ‘Human Rights National Mechanism’ (NMIRF of New Zealand),
decided by the government in December 2021, changes this and now foresees that
the NMIRF will operate a monitoring tool and process recording recommendations,
assigning responsibilities and tracking follow-up.

In short, the emerging guidance and increasing diffusion of NMIRFs have the
potential to either consolidate/formalise, or recast/reorganise some of the
reporting and follow-up processes taking place at the national level. Are legal or
practical redistributions of roles amongst state actors observable? For instance,
do NHRIs transfer some follow-up or consultations capacities or competencies
to newly created NMIRFs? Do these renegotiations of institutional scope and
boundaries mean that NHRIs can redirect their work other core tasks and

avoid substituting for missing actors, or that some their roles are mistakenly
governmentalised?

3. NHRIS AND NMIRFS AS COMPLEX ACTORS IN PRACTICE

The intrinsic difference in nature between NHRIs and NMIRFs is diligently recalled
by the UN. The 2016 practical guide reminds that ‘a national mechanism is a
government structure and thereby differs from a national human rights institution
(NHRI), which is independent and has a mandate to promote and protect human
rights at the national level and to submit recommendations to the Government.3¢
However, neither NHRIs nor NMIRFs have easy institutional spaces to navigate in
practice, which can further complicate their interactions.

The ‘unique position’ of NHRIs as a state actor yet independent from government
has long been identified, not least by NHRIs themselves.?” Besides documenting
and reporting on human rights independently, and in many cases handling
complaints against human rights abuses committed by the government, NHRIs are
also part of the state and play a ‘constructive role [...], in particular in their advisory

11
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capacity to the competent authorities!*® Unlike civil society, NHRIs enjoy an official
and insider’s position within the state, that usually comes with legal authority,
better access to state actors and resources.*® Advocates of NHRIs have regularly
underlined that this status can be leveraged to transform administrations towards
enhanced human rights compliance and implementation. It is also expected that
NHRIs may comment and suggest solutions regarding ‘problems in coordination,
allocation and acceptance of responsibilities between different government
departments and levels of government’ #° This means that NHRIs can comment on
the establishment and operations of NMIRFs.

The conceptual and, even more so, operational intricacies of this position are a
recurrent theme of scholarly investigations.” Too much distance may impede
NHRIs" ability to influence and persuade the state from within, whereas too much
closeness may hamper its legitimacy and its state watchdog role. Research shows
that the balancing of advisory and critical functions has evolved over time in
international guidance and the interpretation of the Paris Principles, towards an ever
stricter functional and institutional independence of NHRIs*? It also concludes that
the benefits that NHRIs' ‘unique position’ can trigger are very difficult to harness

in practice. Despite an increasingly abundant guidance on independence, NHRIs
still have to iron out for themselves how to operationalise independence locally,
and what it exactly means in practice to pursue both constructive engagement and
remain critical and independent, in their everyday work and interactions with the
government?

A compounding factor is that NHRIs shall be independent from the government,
but are established by the state — usually by the executive and legislative powers.
Independence is not only a function of the NHRIs own positioning and attitude,

it is also — and perhaps primarily — influenced by external factors in the hands of
other state actors, such as resources and staffing, nomination of leadership, etc. In
words of David Langtry and Kirsten Roberts Lyer, ‘as state-established institutions
[NHRIs] run a considerable risk of being state mouthpieces, or of being restricted
to the point of ineffectiveness’#* The recurring materialisation of this risk explains
why so much emphasis has been put by international and regional actors —
including networks of NHRIs - to specify and increasingly expand conditions for
independence, and verify compliance with these conditions, notably through the
periodical (re-)accreditation process organised by the Global Alliance of National
Human Rights Institutions (CGANHRI) #°

NMIRFs themselves are not deprived of a certain degree of complexity. Their
potential ambivalence pertains to their underlying strategic objectives pursued

by the government through their establishment. Prima facie, NMIRFs and other
governmental human rights focal points are positively appreciated in international
law and guidance, not least to rationalise and make reporting and follow-up

more efficient. The Group of Friends on NMIRFs for instance insists that NMIRFs
are increasingly recognised ‘as a crucial human rights instrument, including as

a catalyser of the prevention of human rights violations. Indeed, NMIRFs are

12
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increasingly called upon to support human rights implementation efforts and,
more generally, at integrating human rights recommendations into the Sustainable
Development Goals'#®

At the same time, governments and their administrations defend states’ records
in the field of human rights (e.g., where there are allegations of human rights
violations), or — worse — may even be instrumental in planning and executing
restrictive policies. NMIRFs usually play a primary role in deflecting international
criticisms. However, there is a thin line between seeking to genuinely present the
implementation efforts of the states in the field of human rights, and purposely
diverting attention away from violations.*’ In an article exploring the ‘tensions and
ambiguities’ of NMIRFs, Jeremy Sarkin argues that:

a key issue is about when and how the state creates [NMIRFs]. At times, there
iSs a genuine desire to improve state reporting, while on occasion states create
them because it is thought that they will reflect positively on the country. A
real concern for states in the state reporting process is that they come off
looking relatively positive in relation to their human rights situation. Hence,
an overarching concern is that these domestic institutions are still under the
control of the state so as to ensure that the reporting process is done in a way
that does not make the country look bad.*®

Sarkin finds that these ambiguities regarding the objectives of, and degree of state
control over, NMIRFs are reflected in their composition (openness to observers
from, e.qg., from civil society of NHRIs), as well as in the quality of their consultations
processes, their transparency and most importantly in their actual work and
emphasis towards implementation of rights and recommendations, rather than
simply focus on reporting.*°

In short, while conceptually NHRIs and NMIRFs are distinct and unique, both
NHRIs and NMIRFs navigate complex positions in practice. Contrary to state actors
such as parliaments and courts, which enjoy established and well understood
roles and institutional identities, the distinctiveness of NHRIs and NMIRFs are not
always well understood, for instance by politicians. They both are administrations,
that sometimes rely on the same pools of staff from the civil service. Questions
regarding the objectives predicating their establishment or pursued by their
leadership, as well as their degree of independence/openness as reflected in
organisation and practice may serve to blur institutional identities and boundaries.

4. OBJECTIVES OF THE STUDY

The overarching objective of this study is to shed light on, and analyse, the
interactions between NMIRFs and NHRIs, both in theory and in practice. It seeks
to investigate the questions raised in this introduction. Doing so, the study will
contribute to the understanding of evolutions of ideal models for national human
rights systems, following the emergence of NMIRFs,

13



CHAPTER 1 - GUIDANCE INFORMING NHRIS-NMIRFS INTERACTIONS

These issues are important concerns for NHRIs, which explains why this study

has been commissioned by an NHRI. It is a scholarly investigation undertaken by
researchers, which could serve as a basis for NHRIs to understand and comment
on the evolutions of UN guidance for national human rights systems. NHRIs have a
legitimate interest and role to play in voicing out their opinions on the development
of NMIRFs and future guidance on them. As seen above, one of the roles of

NHRIs is to advise governments, including on how they organise themselves

in view of performing their human rights obligations. As such, for instance, the
Danish Institute for Human Rights has issued recommendations on the mandate
and procedure of the Danish NMIRF in its UPR parallel report.*° Treaty bodies
have further pointed out that NHRIs ‘have an important role in encouraging their
respective States to meet their reporting obligations’.®' It is therefore essential for
NHRIs to consider whether they should encourage the establishment of NMIRFs
in their country, and, in doing so, whether the existing guidance and experience of
NMIRFs is relevant. This study could be useful for other NHRIs and their networks
to take a position on the development of future guidance on NMIRFs.

The immediate contribution of the study is to fill a gap in knowledge in the nascent
scholarship on NMIRFs. While NHRIs are well-researched,”? research on NMIRFs
is still at its very infancy.* It has rarely addressed how the rise of NMIRFs has
impacted other actors in national human rights systems,>* or the overall guidance
and practice of such systems.>® Two recent stock-taking exercises on NMIRFs

have considerably helped in raising global and country-specific knowledge on
NMIRFs. One is a 2022 report by the OHCHR based on a global survey and regional
consultations organised in 2021,¢ and the second is an upcoming report based

on a survey, conducted by the Universal Rights Group (URG), a Geneva-based
think-tank supportive of the NMIRFs agenda.?” However, these limitedly addressed
NMIRFs' relations to NHRIs. The 2021 regional consultations actually ‘highlighted
the need to clarify and maintain the respective roles of national mechanisms and
national human rights institutions to ensure the necessary complementarity, while
guaranteeing the independence of national human rights institutions.*® Both the
OHCHR and the URG pointed to the need to complement their data-collection
initiatives with some research addressing NHRIs-NMIRFs relations. As such, the
Terms of Reference for this study were discussed with those organisations, in view
of maximising the relevance of the study.

The study hopes to support the development of international guidance on NMIRFs.
NHRIs are the subject of a wide corpus of soft law, practical guidance and even
legal treaty provisions.>® Many of those documents spell out how NHRIs are
expected to interact with other actors, including courts, parliaments or civil society,
and even to include some of those in their composition. NMIRFs, in contrast, have
very little normative and practical frameworks to refer to. These are essentially the
2016 OHCHR's Practical Guide on NMIRFs,®° a series of resolutions adopted by the
UN Human Rights Council since 2017,°" and regional initiatives, such as the ‘Pacific
Principles of Practice of NMIRFs’ launched by the Pacific Community on 3 July
2020 and endorsed by eight states.®?

14



CHAPTER 1~ GUIDANCE INFORMING NHRIS-NMIRFS INTERACTIONS

Initiatives are ongoing to develop further practical and possibly normative guidance
for NMIRFs. The OHCHR, based on the 2022 resolution adopted by the UN Human
Rights Council, is preparing tools to guide the work of NMIRFs, notably in the form
of a ‘virtual knowledge hub'.?®* The URG advocates for normative developments
and possibly the adoption of universal principles for NMIRFs. In December 2022

in Marrakech, around 20 NMIRFs gathered in an International Seminar convened
by the Interministerial Delegation for Human Rights of the Kingdom of Morocco in
partnership with the Danish Institute for Human Rights, calling for the development
of further (practical) guidance for NMIRFs, and flagged the question of relations
with NHRIs as one of the key areas needing more clarity and guidance.®* NMIRFs
present at the Seminar supported the idea of creating a network of NMIRFs.

In these initiatives, NMIRFs and their promoters actually aspire to hear from
NHRIs. They look up to NHRIs as a global phenomenon for inspiration, seeking to
emulate how NHRIs became standard actors in national human rights systems.
This is especially the case with regards to the opportunity of developing standard
principles for NMIRFs. Indeed, the Paris Principles are regularly taken as examples
by both NMIRFs representatives® and supporters. Amongst the latter, URG
Executive Director Marc Limon argues that:

Today, most countries claim to have a NMIRF. In reality, they are usually just
applying this label to whatever national implementation and reporting system
they have already put in place. In some ways, this mirrors the challenges
faced by NHRIs in their early years of their development — before the 1993
Paris Principles codified their principal characteristics.®®

In the same vein, the Global Alliance of NHRIs is often mentioned as an example of
successful networking avenues from whom NMIRFs could learn.®”

The study is therefore needed and timely. It fills a knowledge gap and hopes to
serve as a basis for NHRIs to feed their perspectives into the NMIRFs’ agenda. It
draws on and complements ongoing processes aiming at documenting NMIRFs’
practice and may in turn contribute to the development of further guidance and
tools for their establishment and operations.

5. RESEARCH METHODOLOGY

The research underpinning this study adopted a nhew legal realist methodology. This
approach brings together insights and research methods from both law and social
sciences.®® Research methods combined:

* legal review and analysis of existing (soft) law, guidance, data and research on
NMIRFs and NHRIs; and

» qualitative investigations focusing on select case studies, realised through desk-
based documentary analysis as well as semi-structured interviews.

15
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5.1 SOURCES FOR LEGAL ANALYSIS AND DOCUMENTARY REVIEW

Sources for legal analysis and documentary review encompassed all guidance

for, and empirical surveys and literature on, NMIRFs, and selected areas of the
abundant (soft) law provisions for NHRIs. For the time being, these sources are of
limited direct usefulness, in the sense that the guidance on NMIRFs is rare and only
touches upon NHRIs in broad strokes, and that guidance for NHRIs does not yet
directly include references to NMIRFs.

Having said that, guidance on NHRIs provide ample recommendations on
international reporting activities, as well as on relations with executive actors, that
may mutatis mutandis apply to their interactions with NMIRFs. Conversely, it is
useful to consider NMIRFs as the latest iteration and concept as part of a wider
range of governmental human rights focal points. The publication of a practical
guide and the study in 2016 by the OHCHR introduced the concept of NMRFs. In
essence, however, it sought to capture under one umbrella term an heterogenous
range of states practice that emerged in various corners of the world as attempts
to streamline the increasingly numerous international reporting processes,
sometimes embedded in, e.g., structures implementing national human rights
laws or policies.®® But some guidance existed on other human rights governmental
bodies or functions, e.qg. as regards executive actors dedicated to e.g., national
human rights action plans, or focusing on thematic fields. For instance, based

on Article 33 of the Convention on the Rights of Persons with Disabilities, which
obliges States Parties to establish both a focal points or coordination mechanism
within government and independent monitoring mechanisms compliant with the
Paris Principles, the relevant human rights bodies as well as scholars have started
to unpack what relations between the two should be.”®

5.2 CASE STUDIES - GENERAL APPROACH

In order to best assess the impact on the emergence of NMIRFs on NHRIs, the
research approach was predicated on selecting case studies/countries that firstly
have a long-established NHRIs that is deemed compliant with the Paris Principles,
and secondly have a recently introduced NMIRF. This sequence is alignhed with
international trends (NMIRFs introduced and conceptualised after NHRIs) and
enables one to measure what has changed following the establishment of the
NMIRF. Having this pattern shared by all case studies was also essential to allow for
comparisons and for the generation of some generalisable findings.

This means that one specific type of situation is not captured by the study. There
are countries where NMIRFs (although called something else since ‘NMIRFs’ were
conceptualised recently by the UN) pre-existed NHRIs. For instance, a Human
Rights Ministry has been in place in Burkina Faso since 2000 and is amongst a
broader mandate responsible for reporting and follow-up, with the support of a
dedicated interministerial committee.”’ The NHRI, on the other hand, was first
created in 2001, reformed in 2009, and following a long period of lethargy and
concerns over its independence, was reconstructed as a brand new NHRI in 2016.
The latter has not yet been accredited by GANHRI. Another example is Italy, where
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the NMIRF - the Interministerial Human Rights Committee — was first established
in 1978 and amended in 2013, but where no NHRI exists, despite numerous
international recommendations and legislative attempts to adopt one since 2011.2

These situations may be arguably more unigque than contexts where NHRIs predate
NMIRFs,”? yet would deserve attention too. While — as illustrated in both the cases
of Burkina Faso and Italy - NMIRFs may be formally supportive of, or even tasked
with, the establishment of the NHRI, one may wonder whether these contexts can
unfavourably impact NHRIs. In both countries, for instance, there are unresolved
challenges in the establishment (Italy) and flourishing (Burkina Faso) of the NHRI.
This may be due to extensive mandates of the NMIRF (for instance, in Burkina
Faso, the Ministry may receive complaints), confusions amongst politicians or
parliamentarians about the usefulness of two actors, or competition for resources.”

5.3 CASE STUDIES - SELECTION AND ACCESS
The primary criteria used to select countries case studies were:

* the existence of a Paris Principles-compliant NHRI, as demonstrated by GANHRI
membership with an A-status. The assumption was that compliance with the Paris
Principles means that the NHRI is well established and is active on international
reporting issues.

* the existence of an NMIRF. This criterion was approached in a broad manner, and
did not seek, e.qg., to settle debates over what should or should not be called an
NMIRF. An NMIRF was deemed to exist in some shape if it had been mentioned
in the 2016 study of the OHCHR, and/or if the country was part of the ‘Group of
Friends’ on NMIRFs.

Additional criteria included:

* some evidence of relevant interactions between NHRIs and NMIRFs in the
selected countries (as identified through consultations with field offices of the
DIHR and discussions with the OHCHR, and reviews of cases raised during UN
consultations and the URG surveys);

* geographical balance; and

* access for qualitative research.

Initially, nine countries were selected, from all regions. However, access to relevant
institutions proved to be a daunting exercise. Ultimately, the study covers five
countries where it was possible to conduct interviews to complement desk-based
documentary reviews. These are Denmark, Mauritius, Moldova, Portugal and the
Republic of Korea. There is therefore an acknowledged prism on Europe. As will be
presented in Chapter 2, these case studies cover different types of set-ups in terms
of NHRIs and NMIRFs institutional designs.

Research methods for case studies included documentary reviews of activity
reports and inputs to international reporting and follow-up processes, as well
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interviews. Online and on-site semi-structured interviews were conducted with
NMIRFs, NHRIs and when relevant civil society representatives and OHCHR'’s
country offices staff. When possible, interviews were conducted with several staff
within the same organisation.

In total, 16 interviews were conducted over the course of 2022 and 2023. This
included six NHRIs representatives, six NMIRFs representatives, as well as one
in-country CSO and two OHCHR country offices representatives. In addition,
representatives from an international think-tank working on NMIRFs and from one
regional NHRIs network were interviewed as resources persons. For two countries
(Mauritius and the Republic of Korea), it was only possible to interview one of the
two key institutions. Hence, although it was possible to triangulate data through
other sources, they are discussed less comprehensively in the report.

6. OVERVIEW OF THE STUDY
The study is organised as follows:

« Chapter 1 reviews existing guidance, (soft) law, data and research that can inform
and serve as a reference point for organising and conceptualising interactions
between NMIRFs and NHRIs.

» Chapter 2 introduces the case studies selected for the research. It presents
the institutional state of play in Denmark, Mauritius, Moldova, Portugal and the
Republic of Korea, focusing on the establishment, composition and mandates of
the NHRIs and NMIRFs in each of the five countries.

» Chapter 3 presents and cross-analyses data generated by the case studies, for
each of the distinct types of interactions between NHRIs and NMIRFs identified in
Chapter 1.

* Chapter 4 identifies ten key findings that emerges from the research.

In the study’s conclusion, the authors suggest a series of recommendations that

NHRIs might consider and endorse in order to contribute to the ongoing expansion
of NMIRFs.
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CHAPTER'1

GUIDANCE INFORMING NHRIS-NMIRFS
INTERACTIONS

The present chapter reviews existing guidance, (soft) law, data and research that
can inform and serve as a reference point for organising and conceptualising
interactions between NMIRFs and NHRIs. The different sections look at: the
composition and membership of the two types of actors; their respective

roles in international reporting; the composition of official delegations for
international reviews; the roles of NHRIs and NMIRFs in follow-up to international
recommendations; other types of possible international engagement in which both
actors may play a role (individual communications and country visits); other types
of interactions that may be structured around national dynamics of human rights
implementation; and finally whether guidance spells out how to methodologically
organise interactions. The chapter concludes with a commentary based on these
provisions and their analysis.

1. COMPOSITION AND MEMBERSHIP

NHRIs and NMIRFs are not homogenous bodies with a distinct and unique type of
membership.”> By essence, both NMIRFs and NHRIs comprise representatives of
multiple state- and, for NHRIs, non-state actors. This is a condition for efficiency,
given their transformative and coordination mandates, but also, in the case of
NHRIs, one of the requirements for their independence. Multiple memberships
raise questions about the potential overlap in institutional arrangements and
composition between NHRIs and NMIRFs.

11 RECOMMENDATIONS EMANATING FROM GUIDANCE FOR NMIRFS

In 2016, the OHCHR found that ‘there are four main types of national mechanisms,
depending on their location and degree of institutionalization and status: ad

hoc; ministerial; interministerial; and institutionally separate’.”® With time and
increased knowledge about NMIRFs, the typology of NMIRFs appears to have
evolved. First, the question of permanency has been parked aside from that of the
composition — with an increasing convergence towards assuming that NMIRFs shall
ideally be permanent by definition.”” Second, the categorisation as ‘ministerial,
interministerial, and institutionally separate’ seems to be nuanced. Based on the
surveys and regional consultations organised in 2021, the OHCHR found that
‘most States identified their national mechanisms as institutionally separate

or functioning under the leadership of a single ministry. [...] In both cases, the
interministerial set-up through a network of focal points features prominently.”®
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In other terms, it becomes an essential feature of NMIRFs to include an
interministerial structure, supporting/supported by either a unit in a ministry, or a
separate governmental agency. For the OHCHR, ‘an institutionally separate national
mechanism functions with its own budget and staff, and is structured into internal
directorates, programmes and subprogrammes. A national mechanism led by a
single ministry usually relies on the staffing, budget and other resources of that
ministry.”®

The scope of the ‘interministerial’ dimension has also evolved. It is now widely
expected to include a wider range of state actors and institutions: ‘Increasingly,

the membership of national mechanisms extends to representatives from the
parliament, the judiciary, statistics offices and sometimes local authorities such as
municipalities.®® This extension is supported by the OHCHR. However, membership
extension pauses certain questions when it comes to NHRIs. First, there is a
functional distinction amongst state actors with whom NMIRFs engage, depending
on what the NMIRF expects from them. According to the OHCHR, an NMIRF
‘coordinates’ information-sharing and data-collection with governmental entities as
well as the statistics offices, parliaments and the judiciary, but ‘consults’ with NHRIs
as well as civil society.?' Second, NHRIs are treated differently in order to safeguard
their essential feature of independence. NHRIs shall participate in NMIRFs
activities, yet without voting rights. According to the 2016 Practical Guide:

NHRIs should by their very nature remain independent (often ensured by
involving them in meetings of the national mechanism for reporting and
follow-up, without membership status or voting rights).8?

Governments should therefore ‘systematically include NHRI representatives in
the national mechanism'’s structure and working groups, and in plenary meetings
(without voting rights in order to preserve their independence in line with the Paris
Principles).®?

The 2022 OHCHR report based on the regional consultations flags an evolution.
With regards to the functional distinction of NHRIs, the report out points that, ‘in
practice, an increasing number of States involve national human rights institutions
beyond mere consultation. A signal of this shift is the inclusion of representatives
of national human rights institutions as members of national mechanisms for
implementation, reporting and follow-up’, as is the case in Kenya, Saudi Arabia and
Senegal . It further adds that ‘membership of some national mechanisms extends
to selected civil society organizations.®®> The 2022 report limits itself to mentioning
that in those cases, the fact that NHRIs and CSOs are entities independent from
government means that they should also continue ‘to play their oversight role, for
example by submitting separate alternative reports to human rights mechanisms’.®®

At the regional level, states and intergovernmental bodies have also called for

widely encompassing state mechanisms for implementing regional or international
law.
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In 2018, the African Commission on Human and Peoples’ Rights organised a
‘Regional Seminar on the Implementation of Decisions of the Commission’, in
which it concluded that ‘States Parties should: establish a central mechanism or
unit at national level responsible for coordinating issues regarding implementation
of decisions of the Commission; [and] ensure that the central mechanism is
adequately funded and represented, with an open-ended composition of State
actors, NHRIs, and inter-governmental organizations’.?’

States of the Pacific Community found in 2020 that NMIRFs should ‘be permanent
and established by the executive or legislature’, and should ‘include representation
of all primary actors involved in the implementation of human rights including,

but not limited to, government ministries and agencies, statutory bodies,
parliamentarians, the judiciary, civil society, national human rights institutions,
traditional and religious leaders/groups, national statistics offices and the private
sector. Different levels of membership of the NMIRF may be appropriate (e.g. full /
observer members)’.%®

1.2. RECOMMENDATIONS EMANATING FROM NHRIS’ GUIDANCE

Guidance for NHRIs does not yet directly consider NMIRFs. However, existing
guidance addresses the position of governmental/administrative officials in the
composition and staff of NHRIs. Generally, the Paris Principles foresee that NHRIs
composition should ensure representation or involvement in the appointment of
its members of all ‘social forces’ and ‘powers’ impacting human rights, including
non-state and state actors. If governmental department officials are included in
NHRIs" membership, the Paris Principles add that they should participate ‘only in
an advisory capacity’.

As shown by Meuwissen, the inclusion of governmental representatives was a
conscious choice made by NHRIs drafting the Paris Principles to ensure their
relevance and connectivity vis-a-vis their main target: the duty-bearers. The
proceedings of the Paris Workshop recall that:

one of the key features of those institutions [...] was that they formed links
between the experts and representatives of associations, on the one hand,
and those of government agencies or departments, on the other. It was
therefore important that the various public authorities should be represented
in these institutions at a high level, particularly the various ministries whose
action had the greatest impact on human rights, not in order to take part in
decision-making, but to give and receive information and to engage in as
regular and trustful a dialogue as possible.®?

The interpretation given by GANHRI has been increasingly strict throughout the
years. In 2008, the General Observations of its Sub-Committee on Accreditation
merely recalled that ‘government representatives on governing or advisory bodies
of [NHRIs] do not have decision making or voting capacity’.?° In 2013, the Sub-
Committee took a stronger approach. Since then, it finds that:
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Government representatives and members of parliament should not be
members of, nor participate in, the decision-making organs of an NHRI. Their
membership of, and participation in, the decision-making body of the NHRI
has the potential to impact on both the real and perceived independence

of the NHRI. The SCA recognizes that it is important to maintain effective
working relationships, and where relevant, to consult with government.
However, this should not be achieved through the participation of government
representatives in the decision-making body of the NHRI.

Where governmental representatives or members of parliament, or
representatives of government agencies, are included in the decision-
making body, the NHRI's legislation should clearly indicate that such persons
participate only in an advisory capacity. [... Their] participation [...] should be
restricted to those whose roles and functions are of direct relevance to the
mandate and functions of the NHRI, and whose advice and cooperation may
assist the NHRI in fulfilling its mandate. [...]

The SCA acknowledges the value in developing and maintaining effective
links with relevant ministers and government agencies, particularly where
cooperation will assist in promoting the NHRI's mandate. However, it
stresses that this must be done in a way that ensures both real and perceived
independence of decision making and operation, and avoids a conflict of
interest. The creation of Advisory Committees is an example of a mechanism
where such relationships can be maintained without impacting on the NHRI's
independence.”!

The interdiction is not absolute, but considerably limited,®? and the Sub-Committee
proposes measures to operationalise it, such as making it explicit in rules of
procedure that they could be excluded from attending meetings where final
deliberations and strategic decisions are made.*?

Guarantees of independence do not only pertain to the position of executive branch
representatives in NHRIs’ membership, but also influence its staff. While the Paris
Principles only made a general reference to the importance of an NHRI's funding
as enabling it to ‘have its own staff’, the 2002 Optional Protocol to the Convention
against Torture explicitly spelled out that independence entails that of the
personnel of national preventive mechanisms,?* and the Committee Against Torture
and Subcommittee on Prevention of Torture have both questioned the secondment
of staff from government or state authorities to NPMs.**

Subsequently, in 2008, GANHRI's Sub-Committee on Accreditation established a
cap for secondment of public servants from ministries posted in NHRIs. It foresaw
that ‘senior level posts should not be filled with secondees, [and that tlhe number
of seconded should not exceed 25% and never be more than 50% of the total
workforce’.”® In 2013, the conditions were rephrased, assessing that ‘staff should not
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be seconded or re-deployed from branches of the public service’?” and limiting the
number of secondees to 25% ‘except in exceptional or relevant circumstances’.®®
In 2018, the SCA went further and found that NHRI shall not ‘accept assigned
personnel from government agencies, except in exceptional or relevant
circumstances’ yet recalled that it may be the decision of the NHRI ‘to hire a public
servant with the requisite skills and experience, [as] there may be certain positions
within an NHRI where such skills are particularly relevant. However, the recruitment
process for such positions should always be open to all, clear, transparent, merit-
based and at the sole discretion of the NHRI".*®

2. ROLES IN INTERNATIONAL REPORTING

This section focuses on the submission of the reports to international and
regional oversight bodies. It spells out two dimensions. First, how strong is the
expectation that NHRIs should prioritise international reporting processes? When
they do, should they rather contribute to state reports, or report independently to
international bodies?

2.1 GENERAL EXPECTATIONS REGARDING ENGAGEMENT WITH INTERNATIONAL
BODIES

It is an essential and primary dimension of NMIRFs to ensure that reports are
submitted. It was in fact the unique criteria of effectiveness in the 2016 study of
the OHCHR on those actors. For that study, ‘an effective national mechanism for
reporting and follow-up was understood to lead to timely reporting and a reduction
in backlogs in periodic State reports.’® There is since then a growing attention on
follow-up to the reporting’s outcomes, once recommendations are issued, as well
as recognition of the wider mandates that NMIRFs might be entrusted with, more
going towards the direction of national, implementation dynamics (both addressed
below).

As regards NHRIs, there is a strong expectation that NHRIs engage with
international human rights systems, including through reporting. Based on the Paris
Principles (see introduction to this study, section 2), General Observation 1.4 of
GANHRI's Sub-Committee on Accreditation provides details on such expectations.
[t argues that:

Sections A.3(d) and A.3(e) of the Paris Principles give NHRIs the
responsibility to interact with the international human rights system in three
specific ways. That is, NHRIs are required:
1. To contribute to country reports submitted to United Nations bodies
and committees, and to regional institutions, in line with the States’
treaty obligations;
2. To express an opinion on the subject, where necessary, with due
respect for their independence; and
3. To cooperate with the United Nations and any other organization in
its system, as well as with regional human rights institutions and the
NHRIs of other countries.
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The SCA is of the view that NHRI engagement with international bodies is

an important dimension of their work. Through their participation, NHRIs
connect the national human rights enforcement system with international and
regional human rights bodies.”’

However, as the review by Langtry and Roberts Lyer has shown, ‘the requirement to
engage at the international level is not absolute’!°? The priority of the NHRIs lies in
their work at the national level, and the Sub-Committee:

recognizes the primacy of an NHRI's domestic mandate, and that its capacity
to engage with the international human rights system must depend on its
assessment of domestic priorities and available resources. Within these
limitations, NHRIs are encouraged to engage wherever possible and in
accordance with their own strategic priorities.

Despite this nuance, the Sub-Committee has consistently recommended NHRIs
to ensure effective, systematic and constructive engagement with human rights
mechanisms. It has also expressed concern where NHRIs' inputs to international
reporting processes were considered too limited.

2.2. NHRIS’ INPUTS TO INTERNATIONAL REPORTING PROCESSES

The question of whether NHRIs should focus on independent reporting (providing
an alternative report) and/or contribute to the state report has been debated

for years. While it is now widely recommended that NHRIs provide their own,
alternative report (sometimes called ‘shadow reports’), as a signal of their
independence and a welcome and useful contribution to international oversight
mechanisms, nuances in approach over the balancing act between each strategy
still linger, depending on the source of international guidance.

The Paris Principles require NHRIs to ‘contribute to the reports which States are
required to submit to [UN] bodies and committees, and to regional institutions [...
and] to express an opinion on the subject, with due respect for their independence’.
This initially translated into heterogenous practices and requirements, notably by
treaty bodies. While most of them privilege alternative reports by NHRIs,®> the
Committee on the Elimination of Racial Discrimination found in 1994 that NHRIs
‘should be associated with the preparation of reports and possibly included in
government delegations in order to intensify the dialogue between the Committee
and the State party concerned’®® And in 2010, the OHCHR still assessed that
NHRIs should:

at a minimum, review State reports to ensure that [...] their work or their
findings are accurately portrayed. Others may be used as a coordinating
point through which information from various ministries, departments

and organizations is channelled. [...A] NHRI itself may be entrusted with
compiling a draft report, which would then be submitted to the relevant
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authorities for review. In this case it is important to keep in mind that the
obligation to report is a State responsibility and the report that is presented to
the expert committee is a State report.%’

Focusing on independence, GANHRI has adopted a stricter approach, spelled out
in tis SCA General Observations since 2013. General Observation 1.4 specifically
provides that:

While it is appropriate for governments to consult with NHRIs in the
preparation of a state’s reports to human rights mechanisms, NHRIs should
neither prepare the country report nor should they report on behalf of the
government. NHRIs must maintain their independence and, where they have
the capacity to provide information to human rights mechanisms, do so in
their own right. [...]

The SCA wishes to clarify that an NHRI's contribution to the reporting process
through the submission of stakeholder or shadow reports under relevant
international instruments should be done independently of the state, and
may draw attention to problems, issues and challenges that may have been
omitted or dealt with inadequately in the state report.®

In various reviews of NHRIs" compliance with the Paris Principles, the Sub-
Committee assessed that contributions to state reports are not sufficient, and that
while it is appropriate for NHRIs to provide information to the government in the
preparation of the state report, they should provide information to human rights
mechanisms in their own right where they have the capacity to do so.'*®

The OHCHR's 2016 Practical Guide on NMIRFs stresses the importance of NHRIs
being consulted by government in the preparation of state reports.!® Governments
should ‘[s]end draft reports to NHRIs for comments' ™ However, it did remind

that ‘NHRIs should not prepare the reports nor should they report on behalf of
their Governments. NHRIs should by their very nature remain independent.!” The
2022 OHCHR report based on regional consultations of NMIRFs also indicated
that ‘membership [in NMIRFs shall not] jeopardize the possibility of civil society
organizations [and NHRIs] engaging with human rights mechanisms in parallel, for
example through the submission of alternative reports’.™

Overall, while the two types of guidance recall the possibility for NHRIs to both
send comments on the state report and report independently at the same time, the
NMIRFs guidance insists more on the former, and the NHRIs guidance on the latter.
International guidance does not strictly define how to balance the two strategies,
and nuances emerge. To mention another example, in 2017, the treaty bodies

chairs found that pursuant to the Paris Principles, NHRIs ‘have the responsibility

to contribute to the reports’ prepared by the state, but that some NHRIs ‘submit
alternative reports and/or provide oral briefings, an initiative that many treaty bodies
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welcome’ ™ These are nuances, but important ones as NHRIs might be criticised
for not investing enough in one or the other. The balancing act between the two
strategic approaches is for NHRIs to consider, as guidance is not strictly prescriptive.

3. OFFICIAL DELEGATIONS

NHRIs' participation in state delegations has been subjected to similar debates.
Initially, treaty bodies as well as the OHCHR had diverse views on the opportunity
for NHRIs to participate or not in official state delegations participating in reviews
conducted by international human rights bodies. The Committee on the Elimination
of Racial Discrimination found in 1994 that NHRIs should be ‘possibly included in
government delegations in order to intensify the dialogue between the Committee
and the State party concerned’,"® whereas in 2002 the Committee on the Rights
of the Child recalled that: ‘States Parties must respect the independence of these
bodies and their independent role in providing information to the Committee. It is
not appropriate to delegate to NHRIs the drafting of reports or to include them in
the government delegation when reports are examined by the Committee’ "

This ambiguity has in the past led NHRIs to express discomfort and report that
government and NHRIs'" expectations as to what constitute a good practice could
be misaligned and therefore lead to tensions in their interactions.” It also led some
NHRIs to navigate this unsettled aspect ‘to their advantage, preferring in some
instances to be part of a government delegation, yet in others to act separated,
when deciding which tactic would be more effective.™

The situation has since then been clarified, at least for A-status NHRIs, and from the
standpoint of GANHRI. In its General Observation 1.4, GANHRI's Sub-Committee
Accreditation finds that:

NHRIs should not participate as part of a government delegation during the
Universal Periodic Review, during periodic reviews before the Treaty Bodies,
or in other international mechanisms where independent participation rights
for NHRIs exist. Where independent participation rights for NHRIs do not
exist in a particular fora and an NHRI chooses to participate in proceedings
as part of a state delegation, the manner of their participation must clearly
distinguish them as an independent NHRI"®

During accreditation processes, NHRIs are reminded that they should not
participate as part of the government delegation as ‘this compromises the
independence, and/or perception of the independence’ of NHRIs.2°

Today, the rule according to which NHRIs shall be participating in their own capacity,
at least for those who have independent participation rights, appears consensual.
For instance, the nine countries identified by Mutaz Qafisheh's 2013 research for
including their A-status NHRIs in their official delegations during the first cycle of
the UPR, all corrected the situation in subsequent cycles and no longer include
their NHRIs.”?'
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This consensus is evidently facilitated by the fact that Paris Principles-compliant
NHRIs have now their own, well-identified access and procedures in UN and
regional fora. While states are encouraged to include state branches other than the
executive — the legislative and the judiciary — in state delegations,’?> NHRIs benefit
from their own procedures, nametags, time-allocations, and the ability to have
private meetings with some of the treaty bodies, etc. These access and situations
are unique and substantial such that Katrien Meuwissen found that the current
state of play ‘requires revisiting the traditional conceptualization of the state as one
international legal person.#?

Nonetheless, it does not necessarily mean that NHRIs act upon their ability to
participate in their own right in reviews. A report by GANHRI in 2016 noted that
whilst the vast majority of those in their survey made or were willing to make written
submissions to the treaty bodies, only half of respondents had participated in
sessions, in part explained by a lack of resources.**

4. FOLLOW-UP TO RECOMMENDATIONS

The 2016 OHCHR's Practical Guide on NMIRFs limits itself to a fleeting reference
to the fact that consultations of civil society and NHRIs cover both the reporting
and the follow-up phases. Details pertain rather to the reporting phase, and the
guidance includes no mention of NHRIs in the running of information management
systems or the development and realisation of recommendation implementation
plans. The focus is similar in General Observations of GANHRI's Sub-Committee
on Accreditation. The later draws extensively on the reporting phase, but

only refer to follow-up once, mentioning that ‘effective engagement with the
international human rights system may include: [...] monitoring and promoting the
implementation of relevant recommendations originating from the human rights
system.'?®* How should, then, NHRIs be involved in the follow-up to international
recommendations?

Over time, treaty bodies have spelled out their expectations as regards NHRIs’
involvement in follow-up to recommendations. A key expectation pertains to the
monitoring of the implementation of recommendations by the government, with a
clear understanding that implementation is the responsibility of the government.
The 2017 meeting of treaty bodies chairs detailed that:

follow-up to recommendations remains a State responsibility. National
human rights institutions should, nevertheless, engage with treaty bodies

on follow-up to their recommendations and both should keep each other
regularly informed of developments. Reviewing the implementation of treaty
body recommendations and of other human rights mechanisms is a core
responsibility of national human rights institutions accredited with "A” status
by the Global Alliance Subcommittee on Accreditation. Standardization of
their participation in follow-up meetings at the national level could also be
encouraged.?¢
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This can be done through sharing information with the treaty bodies themselves,
which in some cases is formally organised. The CEDAW Committee, for instance,
explains that it ‘highly appreciates that NHRIs be officially mandated to ensure a
formal follow-up process on the implementation of the recommendations of treaty
bodies including CEDAW’, and that in its case, ‘NHRIs are invited to provide the
Committee with written information, including an evaluation of the measures taken
by the State party to implement the concluding observations that were selected by
the Committee in its follow-up procedure. These contributions should be submitted
to the Committee when the follow-up report of the State party is due or once this
report is made public within the prescribed deadlines’?” NHRIs, alongside civil
society, have also the right to submit mid-term implementation reports under the
UPR, even in the absence of a mid-term report submitted by the government itself.

Going further, treaty bodies also express the hope that NHRIs can use other
accountability tools in their mandate, for instance at the national level, to

raise international recommendations and assess effective implementation by
states. They notably encourage NHRIs ‘to use their annual reports to monitor
implementation of the Committee’s concluding observations™® or to ‘take into
consideration the concluding observations of treaty bodies when undertaking
amicus curiae briefs?? Interesting, the Treaty bodies chairs envision that the
creation of NMIRFs should open new opportunities for holding government
accountable for implementation. For the Chairs:

The recent introduction of national mechanisms for reporting and follow-up
and the publication of the practical guide thereon should be seen as a fertile
ground for engagement by national human rights institutions, not only in
terms of information sharing, but also with regard to holding the national
mechanisms to account, and other cooperating parties during treaty body
inquiries. 3°

In addition, NHRIs may carry out a number of activities to enhance follow-up by the
government. As recalled by the Human Rights Committee in 2012:

while always recalling that the duty to implement the Covenant rests with
States themselves[, NHRIs] can support implementation in a number of
ways, which include the following: broadly disseminating the concluding
observations to all stakeholders; organizing follow-up consultations involving
Government and non-governmental organizations, as well as parliament and
other bodies; and advising their respective States to mainstream concluding
observations throughout national planning and legislative review processes.”

NHRIs may have a key contribution to play in relation to the design, and

prioritisation, of actions within implementation plans to be adopted by NMIRFs. For
treaty bodies chairs:
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[NHRIs] could play a very important role in the follow-up of
recommendations made by treaty bodies, including in the identification of
priority issues. Treaty bodies could recommend that States directly involve
national human rights institutions in the development and implementation
of follow-up action plans for their recommendations. National human rights
institutions could advise their Governments on the establishment of follow-
up mechanisms.*?

There are examples of multi-sector collaboration in the development of follow-

up activities involving government, NHRIs and CSOs, in particular in relation to

the UPR. For instance, in Kenya, government officials, the NHRI and CSOs jointly
developed in 2015 a national implementation matrix for UPR recommendations,
with the support of both the OHCHR and the CSO UPR-Info.”® As has been
acknowledged by the OHCHR the creation of a coordinated follow-up mechanism,
such as that which exists in response to Malaysia’s 3" UPR review, ‘helps in the
identification and prioritization of key human rights issues that are most relevant to
the domestic context’.**

However, the treaty bodies chairs also added that ‘more guidelines on how national
human rights institutions could engage in such national action plans would be very
useful.™> Indeed, some methodological issues have been resolved in connexion to
the NMIRFs, whereas others remain unsettled. The primary clarification pertains to
the entity preparing such a plan. Whereas in the past, NHRIs have occasionally been
tasked to develop such a plan, there is now a recognition that NMIRFs are ‘best
placed to establish such a recommendation implementation plan and coordinate
its follow-up’*® Consequently, while earlier software for developing such plans
(e.g., IMPACT OSS) were designed for either NMIRFs or NHRIs,®” the newer ones
(‘National Recommendations Tracking Databases’ 2.0 developed by the OHCHR)
are only designed for governmental use.*® A compounding factor is that not all
software encourages public access to the databases, and some governments chose
to keep their implementation monitoring systems internal, which is problematic for
NHRIs to play their role in monitoring the execution of implementation plans.*®

Other important methodological questions, in particular how to consult NHRIs and
civil society in the development of plans, remain pending. For the UN Secretary
General, ‘the development of recommendation implementation plans could
include some sort of consultations with stakeholders [...], but ultimately, the scope
of such consultations will not mirror the scope of those on the development of
the national human rights action plans.'*° As software automatises the production
of such plans and seeks to minimise the time between recommendations and
actions, methodological clarity as to how to involve NHRIs in the process would
be valuable. A final question that the information management systems put to the
fore in connexion to NHRIs is whether those systems could be used to implement
recommendations from international bodies, but also from NHRIs themselves.

As underlined in the 2022 OHCHR report based on the regional consultations of
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NMIRFs, ‘when reports from national human rights institutions were integrated in
such tools, their recommendations also fed into the overall effort of implementing
the human rights obligations of the State.™

A last, key question is whether NHRIs shall partake in implementation itself,

e.g. by being tasked as the executor of follow-up actions in recommendations
implementation plans, or whether these responsibilities should entirely be left to
the state so that NHRIs strictly limit themselves to monitoring and accountability
roles.* The Committee on the Rights of Child underlined that dilemma, and
insisted that NHRIs shall decide for themselves the action they wish to undertake:

The State ratifies the Convention on the Rights of the Child and takes

on obligations to implement it fully. The role of NHRIs is to monitor
independently the State’s compliance and progress towards implementation
and to do all it can to ensure full respect for children’s rights. While this

may require the institution to develop projects to enhance the promotion
and protection of children’s rights, it should not lead to the Government
delegating its monitoring obligations to the national institution. It is essential
that institutions remain entirely free to set their own agenda and determine
their own activities.*

This last question, pertaining to whether NHRIs can simultaneously engage in
monitoring of, and implementation with, governmental actors, is debated in
connexion to other dimensions of human rights work that in which NHRIs and
governmental actors interact, at the national level (see next section).

5. INTERACTIONS RELATED TO OTHER TYPES OF INTERNATIONAL
PROCESSES

NHRIs and NMIRFs are involved in other types of engagement with international
and regional human rights bodies, beyond reporting and follow-up to
recommendations. These importantly include interactions around specific
complaints and cases following human rights violations, submitted to international/
regional courts and procedures accepting individual communications;** and
interactions for the preparation, conduct and follow-up of country visits by UN
special procedures mandate-holders, and other international/regional bodies
whose mandates include country visits. NMIRFs and NHRIs have distinct
responsibilities regarding both types of engagement, but those are brushed over in
existing guidance.

The practical guide on NMIRFs swiftly mentions that NMIRFs organise and
centrally facilitate ‘responses to communications and follow-up questions and
recommendations/decisions received from [international and regional human
rights] mechanisms™*® and engage and liaise with international and regional human
rights bodies for the ‘facilitation of visits by special procedure mandate holders

or the Subcommittee on Prevention of Torture’#® While clearly establishing that
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NMIRFs shall be the primary responsible governmental structure in charge of
those issues, there is no further guidance for NMIRFs as to how they should carry
out these functions!” In practice, several states still have a separate structure,
frequently anchored in the Ministry of Justice, in charge of the state representation
in front of regional and international courts, and in charge of the execution of
judgments. Through the survey of NMIRFs it conducted in 2021, the OHCHR
further found that some NMIRFs have a more limited scope and do not cover e.q.
special procedures, which are the main source of country visits. Indeed, only ‘56
per cent of respondents to the survey indicated that their national mechanisms had
a mandate to engage with the special procedures, while 44 per cent reported that
they engaged with regional mechanisms.™®

As regards NHRIs, GANHRI's Sub-Committee on Accreditation makes a passing
reference in its General Observations to the fact that ‘effective engagement

with the international human rights system may include [...] assisting, facilitating
and participating in country visits by United Nations experts, including special
procedures mandate holders, treaty bodies, fact finding missions and commissions
of inquiry’ 9 It does not touch upon the role of NHRIs in individual communications
and decisions.

At the regional levels, procedures exist for the involvement of NHRIs in the cases
before regional courts (as third-party interventions) and for the monitoring of
implementation of decisions by governments. In Europe, the Council of Ministers
and Department for the Execution of Judgments of the Council of Europe, also
spelled out expectations and procedures for NHRIs involvement in the monitoring
of judgments execution,’® and established special procedures for NHRIs and CSOs
to alert the Committee in case of non-implementation. In 2021, the European
Network of National Human Rights Institutions launched of an interactive

resource hub with guidance and lessons learned from experience for NHRIs on
the implementation of judgments.® Similar expectations have been expressed

by other regional bodies in America and Africa!®? In the Asia-Pacific region, the
Asia-Pacific Forum of NHRIs has produced manuals to support NHRIs in carrying
out activities in the context of individual communications and country visits!>> The
Network of African National Human Rights Institutions produced Guidelines for
NHRIs in monitor decisions of the African human rights bodies.>*

With regards to individual communications dealt with by treaty bodies, involvement
of NHRIs, via e.g. submission of information on the cases, does not yet seem to be a
common practice, which some NHRIs have regretted. In its 2020 contribution to the
treaty bodies review process, the National Human Rights Council of the Kingdom of
Morocco notes that:

Several NHRIs are mandated with a quasi-jurisdictional mandate by handling

and deciding upon complaints about human rights violations they receive
from individuals or groups. Given this mandate, NHRIs should be consulted
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by treaty bodies regarding the cases they receive from various sources. The
information provided by "A” status NHRIs may help treaty bodies to have a
full picture on the allegations included in individual communications.”®>

NHRIs also have the opportunity before some human rights bodies, to submit
complaints themselves. NHRIs can submit a communication to the African
Commission on Human and Peoples’ Rights, although little use has been made of
this opportunity!®® Use can also be made of the complaints process before some of
the UN special procedures.

Potentially, engagement with international actors on issues other reporting and
follow-up can lead to a very different type of interaction between NMIRFs and
NHRIs. When it comes to individual communications, the two actors can find
themselves on opposite sides, either defending the states against accusation
(NMIRFs) or supporting victims in making their cases or submitting their own
(NHRIs). At this point, guidance for NMIRFs on such issues is very marginal.

The need for more guidance, for instance on how victims seeking redress after a
favourable judgement may access NMIRFs, has been identified and deserves more
attention™ In turn, more understanding on how NHRIs and NMIRFs’ distinct roles
intersect in these processes would be welcome.

6. OTHER TYPES OF INTERACTIONS RELATED TO NATIONAL DYNAMICS
The mandates of many NMIRFs extend beyond international reporting and
follow-up functions. International engagement may be part of a wider set of
responsibilities, that the recent addition of ‘implementation’ in their acronyms
partly captures. In many countries, structures that would today identify themselves
as being ‘the NMIRF’ of a country, have been established long before the concept
of NMIRF emerged, and for other primary purposes than international reporting
and follow-up. Many human rights ministries were established in the 1990s, in

part as a result and perhaps symbol of internal regime changes and democratic
transitions.”® Other types of structures were put in place as recommended

by international guidance, but to trigger national dynamics of human rights
implementation, and not for the purpose of reporting and follow-up. Around

the turn of the Millennium, the UN encouraged states to adopt national human
rights action plans, and for this purpose recommended states to set up ‘national
coordinating committees’, composed of a wide range of state and non-state actor/!*®

Such pre-existing governmental human rights focal points'®® would sometimes be
later designated as NMIRFs,"®' with or without formal amendment to mandates to
their configuration. Two examples may be given. In Morocco, the Interministerial
Delegation for Human Rights was established in 2011 in the context of important
reforms for the protection and promotion of human rights in the country, following
the adoption of a new Constitution and in charge of overseeing the implementation
of a future national human rights action plan. Over the last years, it has been
showcasing itself as a paradigmatic example of an NMIRF and is now seeking to
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play a primary role on the global NMIRFs agenda.®? In Georgia, the Inter-Agency
Council on Human Rights was set up in 2014 to oversee the implementation

of the National Human Rights Strategy and Action Plans. Supported by a five-
person Human Rights Secretariat, the Council is chaired by the Prime Minister

and composed of state institutions and NGOs with an advisory role. It prepares
annual reports based on its activities and implementation of plans, reports that are
presented in Parliament. The Parliament also reviews annual reports by the NHRI,
and, on these bases, adopts resolutions that instruct the government on actions to
take. Since the NMIRF concept emerged, the UN Country Team in Thilisi has been
promoting the transformation of the Inter-Agency Council into an NMIRF/63

NHRIs, on their side, primarily carry out national functions. GANHRI's Sub-
Committee on Accreditation has clearly recalled that the Paris Principles
‘recognizes the primacy of an NHRI's domestic mandate, and that its capacity to
engage with the international human rights system must depend on its assessment
of domestic priorities and available resources.’® These functions include inter

alia independent monitoring and research on human rights issues, the production
of annual reports, recommendations to the executive on human rights policies,
reviews of legislation and suggestions for revisions, and in many cases, complaints-
handling. NHRIs may also receive additional, thematic mandates to act as, or

be part of, National Preventive Mechanisms under the Optional Protocol to the
Convention against Torture — and thus be tasked to visit places of deprivation of
liberty in the country,’®® and/or of the independent monitoring frameworks under
Article 33(2) of the Convention on the Rights of Persons with Disabilities. In
performing these functions, a key interlocutor is the government.

The range of interactions between NHRIs and governmental structures is far more
comprehensive than only interactions around international reporting and follow-

up processes. As shown by Stéphanie Lagoutte in her review of state actors within
national human rights systems,'®® national actors engage in horizontal and vertical
interactions, in both national and international processes. NHRIs always work in
both dimensions, whereas NMIRFs may or may not have national implementation
mandates too. These national and international mandates may be more or less
integrated. Whereas the 2002 Optional Protocol to the Convention against Torture
devises a two-tier monitoring system, that integrates national and international
monitoring,'®” the ways in which the 2006 Convention on the Rights of Persons

with Disabilities (CRPD) was negotiated led to a lesser integrated system: On the
one side, CRPD Article 33 requires states to establish a national implementation
and monitoring systems — thus looking at horizontal interactions between national
interactions; on the other side, Articles 34 to 36 establish a classical system of state
reporting and reviews and organise vertical interactions between national actors and
the CRPD Committee of experts.'e®

The CRPD offers valuable insights for our discussion: first, because it prescribes the
establishment of both a governmental ‘focal point’ (that may or may not also be in
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charge of reporting, and may or may not be anchored within the country’s NMIRF)™°
and an independent framework ideally including the NHRI; second because this is
for the first time a legal obligation, which has therefore led to extensive guidance/
committee jurisprudence as well as research and; and third because it distinguishes
horizontal and vertical interactions and thus provides a sounding board to delve

into the types of interactions that NHRIs might have governmental actors outside

of reporting and follow-up. It has notably been a basis for scholars to dissect the
differences between ‘implementation’ and ‘follow-up’”®

Article 33(1) requires States Parties to designate one or more focal points within
government, and ideally a ‘coordination mechanism within government’, and
assigns them implementation responsibilities. Article 33(2) requires States Parties
to establish ‘a framework, including one or more independent mechanisms,

as appropriate, to promote, protect and monitor implementation’, taking into
account the Paris Principles. In addition to this apparent simple distribution

of tasks to distinct actors, many other articles of the Convention provide for
positive and procedural obligations of the States Parties, such as obligations to
raise awareness''and train professionals and staff working with persons with
disabilities? on the Convention, or the obligation to collect statistical and research
data to formulate and implement policies.”?

Intergovernmental bodies, the CRPD Committee and scholarship have sought

to unpack those provisions and the assignment of responsibilities. The criteria

of independence has been very strictly interpreted, in relation to the structure

and the monitoring role of the NHRI/monitoring framework!” The widespread
interpretation is that not a single representative of the executive branch shall hold

a function, even as observer, in the monitoring frameworks, and the latter shall have
no ‘direct or indirect relationships with the government institutions responsible

for implementing the policies.!’”> Although limitedly addressed in the existing
guidance on the Convention, the protection role of NHRIs under CRPD Article
(33)2 also suggests a distinct, external role, instructing the government to provide
redress where complaints procedures found violations, or implement other types of
preventive measures recommended by NHRIs.

At the same time, when it comes to promotional and data collection activities, some
scholars have reminded that preserving NHRIs' independence does not prevent,
nor should it overshadow, the fact that joint work — or at least coordination — is also
possible between governmental focal points and NHRIs/independent frameworks.
Some functions are assigned to both of types of actors by the Convention. NHRIs
are in charge of ‘monitoring’, yet data collection is also a clear responsibility of the
government under Article 32; and promotional work is both assigned to NHRIs in
Article 33(2), and to governments in Article 8. For Gauthier de Beco and Alexander
Hoefmans, ‘it is not necessary to entrust the independent mechanisms with

tasks that are already carried out by other actors’. The scholars thus propose ‘the
creation of a large platform of dialogue between representatives of civil society
organisations and experts, on the one hand, and representatives of the public
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administration, on the other hand. This platform should help the independent
mechanisms to define their promotional activities."®

In other words, NHRIs and NMIRFs may entertain a range of additional interactions
at the national level, some of which might be difficult to navigate. Some might be
more collaborative than what transpires in the NMIRFs' guidance, while others
might be potentially more confrontational: when NHRIs have complaints-handling
competencies, some have large investigative powers, including summoning
officials, entering any public offices and seizing documents, ordering prosecutions
or using public investigative tools that amount to blaming-and-shaming. This
creates complex patterns of potentially contradictory everyday interactions.””

National interactions also add challenges as regards where NHRIs draw the line

in terms of adopting an advisory or an independent stance. They need to navigate
unsettled international guidance: for instance, with regards to participation in

action planning, the UN further found that the evaluation phase of a national
disability plan should be carried out by ‘an independent expert or body that was

not significantly involved in [the] design or implementation’ of the plan.”® Thus,

this pushed NHRIs in a purely external monitoring role; whereas it found in earlier
guidance that NHRIs ‘should be recruited to assist in the drafting of [national] action
plans and utilized as much as possible in the implementation process'!”®

These insights from national interactions are valuable because they might serve as
a reference point to inform some of the discussions on NHRIs-NMIRFs interactions,
even for NMIRFs that have a purely international report and follow-up mandate. For
instance, joint work of the production of the human rights indicators and data could
be envisioned, without infringing the independence of NHRIs. At the December
2022 International Seminar on NMIRFs, OHCHR representatives explained

that the Office is actively promoting the idea of opening up Memorandum of
Understandings between NHRIs and National Statistical Offices to NMIRFs, so that
the three actors cooperate on the production of human rights data. Similar joint
activities on awareness-raising and trainings could be envisioned.

It is also important to consider the scope of the mandates of NHRIs and NMIRFs

in order to understand the web of interactions they may entertain simultaneously.
Some might be synergetic, others more adversarial in nature. Large mandates such
as complaints-handling might be a source of friction, especially if the NMIRF has

a wide mandate, including a responsibility to answer to NHRIs and civil society. To
give one example, the NMIRF of Samoa adopts and coordinates an implementation
plan that both follows-up on international recommendations and those of the
NHRI®O ast, if the NMIRF is the structure assigned with additional thematic
mandates (e.g. to be the ‘focal point within government’ under CRPD Article 33),
then it also needs to consider the guidance and jurisprudence emanating from
relevant instruments.
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7. METHODOLOGIES AND PROCEDURES FOR NHRIS-NMIRFS
INTERACTIONS

There is very limited guidance on how NMIRFs can concretely organise their
interactions with NHRIs, in terms of structures and methodologies necessary to
carry out the expected interactions identified above. The extent of the possible
interactions is in fact not even fully reflected in the NMIRFs guidance produced by
the OHCHR: NHRISs, like civil society, are only mentioned under the ‘consultation’
capacity of NMIRFs, which does not reflect the full spectrum of potential
engagement. There is for instance no mention of NHRIs on the question of follow-
up to recommendations.

Even under the ‘consultation capacity’, there is close to no indication as to how
these consultations should methodologically take place. This contrasts with
abundant attention to consultation processes by governmental focal points in
thematic fields, for instance as regards rights of persons with disabilities, where
detailed and extensive guidance is provided by the relevant treaty body and special
rapporteur in order to ensure that consultation processes are meaningful.®' Taking
guidance produced under CRPD Article 33(2) as a reference, Colin Caughey has
shown how existing NMIRFs guidance is impoverished in terms of obligations

for consultations compared to earlier guidance on thematic governmental

human rights focal points.®? Similarly, the UN Secretary General admitted that
consultations to produce recommendations implementation plans - to be
realised by NMIRFs — are less extensive than e.g. earlier UN methodologies

for consultations under national human rights action plans.® Some advocates
suggest that NMIRFs democratise the implementation process through involving
civil society and NHRIs,"®* and that international recommendations make up for
less consultations at planning stages because treaty bodies and the UPR offer
opportunities for civil society and NHRIs to express views®> Nonetheless, other
NMIRFs supporters, such as scholar and expert Jeremy Sarkin, flag that ‘in many
countries, these institutions generally remain closed, opaque and largely unknown
outside the government [... NMIRFs] should be designed to lead consultations with
NHRIs and NGOs on reporting and implementation. [...] This is seldom done, as
they usually only work inside governments.'8

There is therefore an ample void to fill in terms of how NMIRFs should involve
NHRIs — but also civil society — in their various capacities and mandates. So far,
UN guidance and reports on NMIRFs only indicate the following, in terms of
organisational processes and methodologies for involving NHRIs.

First, based on information provided by NMIRFs themselves, the OHCHR
established a connexion between permanency of NMIRFs and likelihood to
consult NHRIs. The 2016 study ‘revealed much higher levels of consultation
between national mechanisms and NHRIs and civil society than coordination

with the judiciary and parliaments. All national mechanisms, irrespective of type,
consulted civil society but standing mechanisms were more likely to consult NHRIs
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than ad hoc mechanisms."® However, in its 2022 report based on a new survey

of NMIRFs, the OHCHR found that 64% of the respondents indicated that their
government/NMIRF had procedures in place to ensure consultation and dialogue
with the country’s NHRI, while 27% indicated that this was not the case —and 9%
indicated that the question was not applicable to them®® This data suggests that
the consultations of NHRIs fluctuates, and is far from guaranteed. The report
unfortunately does not provide information about the nature and quality of those
processes, where they exist.

Second, some organisational suggestions occasionally appear in NMIRFs’
guidance. The 2016 Practical Guide proposes that, ‘if institutionally separate, the
national mechanism can create a separate directorate for coordination with the
NHRI and civil society; otherwise, it can establish a “desk” for consulting with the
NHRI and civil society during the drafting process’® The 2022 OHCHR report
flags that some NMIRFs have entered Memoranda of Understanding with their
countries’ NHRIs.?° However, the same report still overall concludes that ‘the
regional consultations highlighted the need to clarify and maintain the respective
roles of national mechanisms and national human rights institutions to ensure
the necessary complementarity, while guaranteeing the independence of national
human rights institutions.™"

Reversely, there is no guidance for NHRIs to organise their interactions with
NMIRFs per se. The Sub-Committee of Accreditation of GANHRI has nonetheless
praised NHRIs that established specialised units to monitor compliance by the state
with its international human rights obligations.”*?

8. FINDINGS
Based on the reviews and analysis of existing guidance on interactions between
NHRIs and NMIRFs discussed in this chapter, the following findings can be drawn.

Firstly, there is so far limited guidance or documentation of practice that directly
address NHRIs-NMIRFs interactions. The analysis shows that:

* Guidance for NHRIs does not yet touch upon NMIRFs — which might reflect a
lack of awareness or attention regarding the global of NHRIs to the diffusion of
NMIRFs.

» Guidance for NMIRFs addresses interactions with NHRIs, but only to a limited
extent and under NMIRFs' ‘consultation capacity’. There is a need to complement
methodologies and guidance for NMIRFs on how to interact with NHRIs in e.qg.
follow-up activities.

* More generally, the implementation roles and functions of NMIRFs need to be
unpacked — and the role of NHRIs therein addressed.

* There are other international processes in which both actors are likely to play roles
(country visits of special procedures, individual communications or supranational
court cases) which are not addressed by international guidance.
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Secondly, some prescriptions for NHRIs-NMIRFs interactions can be inferred from
existing guidance for NHRIs. They pertain mostly to institutional boundaries and
affect the composition of the two types of actors, as well as of official delegations
during international reviews. The single key variable is the objective of preserving
NHRIs' independence. The analysis shows that:

* A consensus seems to be emerging that NHRIs should be standing observers/
observing members of NMIRFs, and that no governmental official should have
voting rights if they are part of NHRIs structures.

* The interpretations of the Paris Principles have maximised the implications
of independence over time, which includes not only factual conditions of
independence (e.g. autonomous budget, and clear limits to staffing with
regards to employment of governmental officials), but also consideration
relating to ‘perceived independence’. Signposts for GANHRI's measurement of
independence now include: the tendency to reject governmental participation in
NHRIs structures, even without voting rights; and that NHRIs do not to participate
in official delegations to Geneva/*?

Thirdly, while independence leads to detailed and ever stricter prescriptions of
what should not happen, guidance is much thinner as regards how to organise
interactions, and even less so as regards the potential for synergetic cooperation/
joint activities that could co-exist with more critical stances. Some ideas are
emerging, such as entering joint Memoranda of Understanding between NHRIs,
NMIRFs and National Statistical Offices, for the production of factual and relevant
data on human rights in the country.

Fourthly, guidance nonetheless is still malleable as regards certain types of
activities at the core of NHRIs-NMIRFs interactions. NHRIs can submit an
alternative report on their own to international systems, and/or provide comments
to the NMIRFs for the state report. There are different views as regards to which
strategy NHRIs should give preference. Similarly, the role of NHRIs in action plans
in the field of human rights is subjected to different recommendations. Different
sources interpret (perceived) independence as drawing the line in different places,
and NHRIs have to navigate and balance these expectations in their everyday
activities and interactions with NMIRFs.

Fifthly, interactions between NHRIs and NMIRFs are more complex than just
interactions on reporting and follow-up. The nature and methodologies for the
‘implementation’ roles need to be carefully unpacked, including its key differences
from follow-up. There is a range of national processes and functions that NHRIs
are mandated to prioritise according to the Paris Principles, many of which include
interactions with the government; and that NMIRFs may or may not cover as part
of their mandates (e.g. some international reporting and follow-up may be an
additional mandate to a large governmental human rights focal points covering
national policies, law review, etc.). The analysis shows that:
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* NHRIs may balance national and international engagement in different ways.
National work is mandatory, while international engagement is encouraged but
ultimately ‘depend][s] on [the NHRI's'] assessment of domestic priorities and
available resources’, according to GANHRI.

« Different mandates configurations are likely to frame or impact the interactions.
Far-reaching national competencies of the two actors (e.g. investigative and
sanctioning powers of NHRIs, addressed to an NMIRF competent to centralise
recommendations) may lead to a range of simultaneous interactions ranging
from collaborative to confrontational. An hypothesis is that the broader the
competencies of the two actors, the more complex their relations become.

* Another hypothesis is that NMIRFs might offer an opportunity for NHRIs to
address their grievances to the government and expect them to be treated, where
no other central structures exist in government.

* Key lessons and insights might be generated from guidance and (soft) law from
thematic human rights fields that have prescribed national human rights systems
for several decades. These thematic mandates may on occasion be adjoined to
the NHRIs (independent monitoring frameworks) and to NMIRFs (focal points in
governments).

Sixthly, the question of accountability of government is a structural predicament

on which both the promotion of both NHRIs and NMIRFs are grounded. NHRIs

are an external accountability structure that monitors and nudges governmental
compliance with human rights. NMIRFs are structures that aim at making it happen,
through more efficient mechanisms for reporting, implementation and follow-

up. Accountability is however only implicitly and limitedly addressed in existing
guidance - which limits itself to consultations. Ensuring open access follow-up
databases by default and annual reports of NMIRFs to the NHRIs or Parliament
could be first steps in addressing this important gap in guidance.
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CHAPTER 2

PRESENTATION OF CASE STUDIES

This chapter introduces and reviews the case studies selected for the research. It
presents the institutional state of play in Denmark, Mauritius, Moldova, Portugal and
the Republic of Korea, focusing on the establishment, composition and mandates
of the NHRIs and NMIRFs in each of the five countries. In par with the findings
generated in Chapter 1, attention is given to whether the NHRIs and NMIRFs of
each country are part of a larger ecology of independent and governmental human
rights state actors, as well as to the level of international engagement of the NHRIs.

1. DENMARK

110 THE NHRI OF DENMARK

The National Human Rights Institution of Denmark is the Danish Institute for
Human Rights (DIHR). First established by the Danish Parliament in 1987 as

the Danish Centre for Human Rights, it was renamed as the Danish Institute for
Human Rights in 2002. It currently operates under Act no 553/2012 of 2012,"%*

and is mandated to promote and protect human rights, by inter alia: undertaking
monitoring and reporting on the human rights situation in Denmark; conducting
analysis and research; advising parliament, government and other public authorities
and private stakeholders on human rights; promoting civil society organisations’
work; implementing and promotion human right education. The Institute submits
annual reports to the Danish and Greenlandic Parliaments,' and publishes
additional subject-specific reports or legal briefs for the Danish public and decision-
makers .

The DIHR can also assist victims of discrimination on the grounds of gender, race,
ethnic origins and sexual orientation and gender identify. The DIHR has been the
appointed National Equality Body in relation to race and ethnicity (since 2003),
gender (since 2011) and sexual orientation and gender identity (since 2021).

The DIHR was appointed in 2009 by the Danish Parliament as the independent
monitoring mechanism as per Article 33(2) of the UN Convention on the Rights of
Persons with Disabilities, together with the Danish Disability Council and the Danish
Parliamentary Ombudsman.

In addition, the DIHR carries international work, with the aim of promoting and
protecting human rights internationally. It does so through bilateral and multilateral
cooperation activities, promoting human rights internationally through capacity-
building projects, development of guidance of human rights actors, etc.
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The Institute is directed by a Board reflecting of a broad composition. The Executive
Director is answerable to the Board and is in charge of the day-to-day management.
Its National Division, which focuses on human rights in Denmark, is composed of
the Legal Department and the Equal Treatment Department. The former prepares
submissions to international and regional bodies when those are reviewing the
human rights situation/cases in Denmark. The International Division is composed
of five Departments catering for distinct themes and geographies, and is supported
by country offices or regional hubs in eight countries, plus staff posted in another
five countries. The Research Department provides academic expertise, as well as
data analytics support, on both national and international human rights issues.
Administrative units also support the whole Institute. In total, the Institute employs
207 persons./’

The DIHR is accredited with A status by GANHRI since 2002. During the last re-
accreditation process, the Subcommittee of Accreditation requested reassurances
with regards to the nomination and dismissal of board members, and encouraged
the Institute to widen its mandate, notably its protection mandate. It also
encouraged the DIHR to advocate for amendments to the enabling legislation to
provide the DIHR with an explicit mandate to encourage ratification or accession to
international human rights instruments.*®

The Institute submits independent parallel reports to international treaty bodies
and for the Danish UPR examinations, as well as to regional bodies such as the
European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment and the Group of Experts on Action against Violence
against Women and Domestic Violence®? It has also invested in mobilising

civil society and the public in general around international reporting issues — in
particular in supporting the establisnment of the UPR Committee of the Danish
Human Rights Council in 2070.

The DIHR does not operate a specific tool to track the implementation of
international recommendations by the Danish government. It has however
developed online tools, including a ‘disability index’ that aims at following over the
years the degree of implementation of Convention on the Rights of Persons with
Disabilities. This is measured though ten key outcome indicators that inform the
enjoyment of the rights contained in the Convention.2%°

In addition to the DIHR, the human rights landscape is composed of additional
independent actors. The Danish Parliamentary Ombudsman was established in
1955. Besides being mandated to receive complaints or to take up issues on its own
initiative against all parts of public administration, the Ombudsman Act foresees
that ‘the Ombudsman shall monitor that existing legislation or administrative
regulations are consistent with, in particular, Denmark’s international obligation

to ensure the rights of children, including the UN Convention on the Rights of the
Child!?°"In 2007, the Danish Parliamentary Ombudsman was designated National
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Preventive Mechanism pursuant to the OPCAT.?°? In its NPM mandate and activities,
the Danish Parliamentary Ombudsman is supported by the Danish Institute for
Human Rights, and by the NGO Dignity — the Danish Institute against Torture.%3

The National Council for Children was established by Parliament in 1994. The
Council describes itself as ‘politically independent, but administratively it falls
under the auspices of the Ministry of Social Affairs and the Interior. The Council’s
legal mandate is to advocate for the promotion and protection of children’s rights in
Denmark. [It] advise[s] Parliament, the Government and other public authorities.’?*
Both the Danish Parliamentary Ombudsman and the National Council for Children
have submitted parallel reports to the international reviews of Denmark. At the
occasion of the fifth examination of Denmark by the CRC Committee and for the
second UPR cycle as regards the National Council for Children, their parallel
reports were listed as ‘information from NHRIs' by the UN.

Last, it must be noted that efforts are ongoing to establish an NHRI for Greenland,
distinct from the Danish Institute for Human Rights. A legislation was put forward in
2020, but has not been adopted.?*®

1.2 THE NMIRF OF DENMARK

The National Mechanism for Implementation, Reporting and Follow-up in

Denmark is the Interministerial Human Rights Committee (IHRC), established
in December 2014 by a government decision. The IHRC meets four to five times

per year. The Ministry of Foreign Affairs is the chair and serves as a secretariat

of the IHRC. The Ministries of Justice, Finance, Interior and Social Affairs, and
Immigration and Integration were originally the permanent members of the IHRC,
while the participation of other ministries in meetings was ad hoc, depending on the
substance discussed. However, in practice all ministries participate in almost every
meeting and now all ministries are considered members of the IHRC. The DIHR and
civil society organisations are invited to meetings of the IHRC on ad hoc basis. The
Committee may liaise with other state and non-state actors. For instance, it forwards
all national reports, UN recommendations after examination and follow-up reports
to parliamentarians.

The mandate of the IHRC is to coordinate the national reporting and follow-up to
the UN, as well as the work in the UN Human Rights Council. Engagement with
other supranational human rights bodies, in particular follow-up to decisions by

the European Court of Human Rights, are under the responsibility of the Ministry
of Justice. The IHRC coordinates national reporting and tracks follow up, and each
line ministry is responsible for the implementation of human rights within their own
field. The mandate of the IHCR does not include engagement and follow-up to UN
individual communications procedures, which are dealt with by the relevant line
ministry in collaboration with the Ministry of Foreign Affairs.
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Denmark has ratified eight of the nine core human rights conventions.2° The
reporting methodology is well-established and the IHRC follows a standardised
procedure.??” The Committee coordinates the preparation of a draft report with
inputs from relevant ministries, as well as from the governments of Greenland and
the Faroe Islands. The drafting of some reports, e.g. under the CRPD and CRC,
are spearheaded by Ministry of Social Affairs, Housing and Senior Citizens and
reporting under the CEDAW is spearheaded by the Ministry of Digital Government
and Gender Equality, but these ministries do use the IHRC for as a forum for
interministerial coordination. The Committee invites civil society organisations and
the DIHR for consultations. Draft reports are subjected to a public consultation
process, which may include public meetings as well as the possibility to submit
comments by email, based on a draft publicised on the Ministry of Foreign Affairs’
website or distributed to CSOs through the Council for Human Rights.2%

In terms of follow-up, the IHCR’s role is limited to assigning recommendations to
line ministries and agencies for implementation, and to tracking implementation
by reaching out to ministries to find out whether action has been taken. As regards
assignment of recommendations, the IHCR clusters but does not prioritise
recommendations. It does not have the administrative authority to instruct
ministries to implement activities, and certain action would also require political
decisions — which is not part of the mandate of the Committee. Nonetheless, the
establishment of the IHCR has reportedly helped raise the level of engagement
with international reporting and follow-up processes across government.

The Committee facilitates the Ministry of Foreign Affairs’ interactions with
ministerial staff, and also facilitates ministerial engagement by exposing UPR
recommendations to the ministers themselves.

As regards tracking of implementation, the exercise is supported by one excel file
per treaty, with occasional requests to provide information on implementation.
Steps to reach implementation of a recommendation are not spelled out by the
Committee and each line ministry is responsible for the implementation of human
rights within its own field. Yet the existence of the Committee has improved tracking
by centralising information. Its work has been taken seriously by ministries, that
promptly deliver the information requested. This facilitates the production of UPR
mid-term progress reports. The IHRC is piloting a new initiative whereby it will
identify two or three recommendations per reviews for a more attentive and regular
follow-up, with the Committee serving also as an avenue to engage civil society in
their implementation.

The IHRC has also been used as a forum to consult ministries ahead of the
resolutions negotiated at the UN level. This is reportedly appreciated by line
ministries who can input to UN normative developments, and not just be solicitated
when the government is held accountable for the implementation of international
norms. Denmark is a member of the ‘Group of Friends of NMIRFs’ — although this
task is coordinated by the Danish Permanent Representation in Geneva rather than
by the IHRC itself.
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2. MAURITIUS

2.1. THE NHRI(S) OF MAURITIUS

The National Human Rights Commission (NHRC) was established in 20012%°
and is the official member of GANHRI for Mauritius. With a staff of 32 persons,?'©
the NHRC has two divisions, a Human Rights Division and, pursuant to OPCAT, the
National Preventive Mechanism Division. It has the mandate to receive complaints
on violations of human rights, to call for documents to be produced, to summon
witnesses, and to hold hearings.?" In 2021, for example, the NHRC received 157
complaints, the majority of which were from individuals.?’? Complaints can be
referred to other institutions, including the Director of Public Prosecutions. Of
those which it determines itself, the NHRC can, after investigation during which it
can summon witnesses, require provision of documents and hold hearings, resolve
the complaint by conciliation as well as make recommendations to the ministry
responsible for human rights. The NHRC can also refer cases for review of criminal
convictions to the Supreme Court.

The NHRC has acquired A status from GANHRI in 2002 and was last re-accredited
in June 2021, with comments made regarding the selection and appointment of
NHRC's leadership, funding, pluralism or the need for its annual reports to be
considered by Parliament. Regarding staffing, the Sub-Committee on Accreditation
noted that:

the NHRC reports that 70% of its staff in charge of administrative and
financial tasks are secondees including in high level position such as the
NHRC Secretary as per Section 5(1) of the Act. A fundamental requirement of
the Paris Principles is that an NHRI is, and is perceived to be, able to operate
independent of government interference. Where an NHRI's staff members
are seconded from the public service, and in particular where this includes
those at the highest level in the NHRI, it brings into question the capacity of
the NHRI to function independently.?™

Questions on conditions of independence of the NHRC had been raised by the UN
Committee Against Torture and the UN Human Rights Committee.?™

As regards international engagement, the NHRC informed the Sub-Committee
on Accreditation that it ‘contributes to the State reports to Treaty Bodies while it
has not submitted parallel reports to the Treaty Bodies'. It explained that ‘it is an
observer member of the Mauritius National Mechanism for Reporting and Follow-
up mandated to coordinate and prepare reports to and engage with international
and regional human rights mechanisms.2"

There are no alternative or shadow reports listed on the OHCHR website as having

been submitted by the NHRC nor by any of Mauritius’ independent institutions to
treaty bodies. The NHRC has submitted only one alternative report to the UPR,
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under the first cycle in 2009.%' It is furthermore unclear whether the NHRC has
submitted any to the regional level. Generally, as analysed by Mauritian scholar
Roopanand Mahadew:

The NHRC has adopted a timid approach to monitoring and advising on state
compliance with international standards. [...] It has also failed to develop

a clear strategy for inducing the government to domesticate human rights
instruments such as the ICCPR, the ICESCR and even the African Charter on
Human and Peoples’ Rights. [...]

The [Maputo Protocol] can be used to illustrate the point. Mauritius signed it
in 2005 but ratified it only in 2017, and then with reservations to Article 6(b)
which prohibits the marriage of a girl under the age of 18. Between 2005-2017
the NHRC did not take any steps to advise the government on the importance
of ratifying the Maputo Protocol. Moreover, since the latter’s ratification, the
Commission has not issued any comment on the reservation concerning child
marriages. It has also been silent on the next essential step after ratification,
namely the domestication of the provisions of the Maputo Protocol.?”

The Sub-Committee on Accreditation noted the lack of direct interactions of the
NHRC with the international human rights system and ‘encouragel[d] the NHRC to
engage effectively and independently with the international human rights systems’,
recalling the that such engagement ‘can be an effective tool for NHRIs in the
promotion and protection of human rights domestically’ as well as the ‘importance
for the NHRC to engage with the international human rights system independently
of government’, notably by means of submitting parallel report, making statements
before review bodies, assisting in country visits and monitoring the implementation
of recommendations.?™®

The NHRC is one of several independent human rights institutions in Mauritius.
Others are the Equal Opportunities Commission,’”” the Ombudsperson for
Children’s Office,?° the Office of the Ombudsman,??' the Independent Police
Complaints Commission,”?? and Ombudsperson for Financial Services.?>> Some
of these can receive complaints.2?*

Questions have been raised by the Committee Against Torture about the
independence of the Independent Police Complaints Commission.??> The
Concluding Observations of the Committee on the Elimination of Discrimination
against Women in November 2018 recommended the government ‘ensure the
visibility of the Equal Opportunities Commission and increase its commitment to
activities towards gender equality and awareness-raising on women'’s rights’.2?° In
addition, it was recommended by the Committee on the Rights of the Child that the
government provide the Ombudsperson for Children with adequate resources.??’
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GANHRI's Sub-Committee on Accreditation has encouraged the NHRC to ‘develop,
formalize and maintain working relationships, as appropriate, with [the Independent
Police Complaints Commission] and domestic institutions established for the
promotion and protection of human rights’.22®

2.2 THE NMIRF OF MAURITIUS

The creation of an NMIRF followed from the National Human Rights Action

Plan 2012-2020 of Mauritius.??® The Plan included a discussion on ‘Reporting

to Human Rights Treaty Bodies and Follow-Up of their Recommendations
Achievements’, citing challenges with the reporting process and suggesting the
creation of a standing technical interministerial committee to monitor treaties, as
a way of addressing the timely submission of reports.?° It led to the creation of

a national mechanism, consisting of a Human Rights Unit and a Human Rights
Monitoring Committee, the former acting as coordinator and to develop indicators
and benchmarks, the latter as a monitoring network.2®' They operated and were
resourced from the Prime Minister’s Office.

In November 2017, after the establishment of a new Ministry of Justice, Human
Rights and Institutional Reforms, and as part of a process towards improving
compliance with international norms,”*? the National Mechanism for Reporting
and Follow up (NMRF) was created.?** Shortly thereafter, the responsibility for the
Human Rights Unit and NMRF moved to the Ministry of Foreign Affairs. The Human
Rights Unit serves as the secretariat for the NMRF.

The NMRF has responsibility for managing the reporting process for the UPR,
treaty bodies, special procedures and at the regional level.?** It is composed of
representatives of ministries, parliament, the Attorney General (who serves as a
conduit for the involvement of the judiciary), NHRIs and civil society,?> although the
National Human Rights Commission is involved as observer.?*®* The representation
of the NHRIs in the NMRF was considered important, including by the OHCHR,
from the outset. However, it was made clear that the NHRC's independence
should be maintained, hence its involvement was restricted to that of observer
and to provide input only when it related to its mandate and work.?*” Focal points
are identified from among the officers of each ministry and it is they who have the
responsibility to update the NMRF.

The NMRF is responsible for ensuring reports are submitted to the UN treaty
bodies, UPR and regional human rights system, coordinating relevant ministries
and consulting with stakeholders.?*® The NMRF coordinates with parliament,

for example, when preparing the UPR report but not with respect to treaty body
reporting.?*® The judiciary are involved with respect to the latter.*®* The NMRF
consults with CSOs and the NHRC through sharing draft reports and meetings.?¥
In addition, the team responsible for drafting the Voluntary National Review
collaborates with an SDG Steering Committee of which the NMRF is part.2*> The
NMRF's role as a platform for engagement with civil society has been noted as a
good practice.??
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Mauritius has ratified seven of the nine core human rights conventions, as well as
the optional protocols to the conventions against torture and on the rights of the
child.?** It has accepted individual complaints under the ICCPR and the CEDAW.
According to the OHCHR, prior to December 2014, Mauritius had seven due reports,
which could all be submitted in the period January-2015-June 2020 thanks the
creation of the NMRF and the technical support from the OHCHR .24

In terms of follow-up, the NMRF disseminates recommendations from the
international and regional bodies among the members of the NMRF at least

every six months. Mauritius has a National Recommendations Tracking Database,
although yet to be fully operationalised, developed with the support of the

OHCHR. The intention is that it will include each international recommendation.*®
An implementation plan, developed again with the assistance of the OHCHR, is
starting to be incorporated into the NRTD.2*” The NMRF requests, through written
correspondence, emails and meetings, information on implementation which is
then used for the drafting of reports. The information provided to the NMRF may be
used to feed into the National Human Rights Action Plan.

Mauritius has adopted a National Human Rights Action Plan for 2012-2020 and

the launch of a new NHRAP for 2023-2030 is imminent. The responsibility for
overseeing the NHRAP's implementation also sits under the Human Rights Unit in
the Ministry of Foreign Affairs, providing a certain synergy between the institutions
and processes of the NHRAP and NMRF. The NHRAP, for example, incorporates
both national and international obligations, noting certain Concluding Observations
from treaty bodies recommending amendments to legislation.?*®

3. MOLDOVA

3.1. THE NHRI(S) OF MOLDOVA

The Office of the People’s Advocate (OPA) was first established in 1998 as a
‘Centre for Human Rights’ under the 1997 Law on Parliamentary Advocates. The
Law on the People’s Advocate (Ombudsman) No. 52 of 04/03/2014 established
the OPA. In order to strengthen the institution, the Constitution of Moldova was
supplemented in 2017 with a chapter devoted to the People’'s Advocate.

The OPA includes two Advocates’ positions: a People’s Advocate, and one
specialising in child rights (People’s Advocate for Children’s Rights /
Ombudsman for Children). There are proposals to introduce a third autonomous
position, a People’'s Advocate (Ombudsman) for entrepreneurs’ rights.?*° The OPA
has a personal of 65 staff, and is organised in six directions (policies and legislation;
monitoring and reporting; complaints-handling and investigations; torture
prevention; promotion and awareness-raising; and child rights) and four regional
offices.
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The People’s Advocate has a broad mandate to promote and protect human
rights, monitoring and reporting on human rights obligations of the state, through
commenting on legislation, receiving complaints, making recommendations to
relevant state authorities, initiating matters in court and submitting proposals with
respect to international mechanisms.?%° It can access institutions including places
of detention, request and receive from public authorities necessary material, hold
hearings with relevant officials, hold confidential meetings with individuals in a
range of detention settings, and publish reports on human rights violations.?>' With
respect to complaints, it can oblige responsible authorities to submit material to it;
and facilitate conciliation between the parties. If it finds rights have been violated,
it can issue a notice to the authorities making recommendations on how the rights
can be restored. This notice has to be reviewed within 30 days and the authorities
should communicate to the People’s Advocate the measures they have taken to
remedy the violations. The People’s Advocate has the power to refer the matter

to a higher body or a court, or intervene with a demarche to start a criminal or
disciplinary procedure, among other actions.?>?

The Ombudsman for Children provides protection to children seeking its assistance,
acts to help those who are at risk and cooperates with national and international
organisations. Since 2014, the OPA and the People’s Advocate for Children’s Rights,
along with five CSOs, are members of the Council for the Prevention of Torture,
which is the national mechanism for the prevention of torture, in conformity with the
OPCAT provisions. The Council is chaired by the Ombudsperson but is separated
from the Ombudsperson’s Office. It is also supported by a special division within the
Ombudsperson’s Office.

In addition, the OPA monitors the implementation of the CRPD under Article
33.1n 2016, the OPA established a ‘Council of Experts’ aimed at monitoring the
implementation of the CRPD. The latter ‘includes seven persons from different
institutions with expertise in human rights related to disability, including persons
with disabilities.?>3

The ‘Centre for Human Rights’ was a GANHRI member since 2009, and the OPA
has been granted A-status in 2018. At this occasion, GANHRI's Sub-Committee
made comments regarding appointment, pluralism and adequate funding. In
addition, it ‘acknowledge[d] that the OPA has engaged with the international human
rights system to a substantial degree, and that it is in the process of establishing a
specialised unit to monitor the compliance by the State with its international human
rights obligations’. It encouraged the OPA to strengthen its ability to engage with
the international actors ‘by advocating for additional resources [and by] actively
engagling] with the OHCHR, GANHRI, [the European Network of NHRIs], and other
NHRIs' 254

GANHRI's Sub-Committee also welcomed the fact that the OPA has ‘developed

a framework to independently monitor the implementation by government of the
National Human Rights Action Plan in cooperation with other human rights bodies,
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including civil society’, and reminded the OPA that NHRIs shall ‘also undertake
rigorous and systematic follow-up activities to promote and advocate for the
implementation of its recommendations and findings, and the protection of those
whose rights were found to be violated! It further encouraged public authorities ‘to
respond to recommendations from NHRIs in a timely manner.?>®

The Council for Preventing and Eliminating Discrimination and Ensuring
Equality (‘the Equality Council’) is the other independent human rights institution
in the country. The Equality Council is an autonomous para-judicial public
authority, which began its activity on 31 July 2013.2°®* The mandate of the Equality
Council has recently been amended to strengthen its competences.??” It generally
consists in the evaluation of legislation from the perspective of standards of
non-discrimination, the examination of the complaints about alleged acts of
discrimination, the monitoring of the implementation of law in the field, and
awareness-raising.

The OPA has submitted alternative reports to all UPR cycles, and since 2017,
produces alternative reports to almost all UN treaty bodies.?*® The Equality Council
has also submitted reports to the second and third cycles of the UPR.?>°

3.2 THE NMIRF OF MOLDOVA

The National Human Rights Council (‘the Council’) is considered the NMIRF
of Moldova. It was established based on a government decision of 20192°° and
following the recommendations from the National Action Plan on Human Rights
(NHRAP) of Moldova.?®' Previously, the National Commission for the Elaboration
of Initial and Periodic Reports, within the Ministry of Foreign Affairs and European
Integration, was responsible for the coordination of the preparation of reports and
for the follow-up to treaty body recommendations and decisions.?®?

The Council has a broad mandate, not limited to the international reporting and
follow up and coordination of the process of implementation of UN and Council of
Europe recommendations. It is in charge of state policies on human rights and in
particular oversees the implementation of the NHRAP.?%3 The Council submits a
yearly report to Parliament on progress in implementing the NHRAP.

The President of the Council is the Prime Minister and the Vice Presidents are the
Minister of Justice and the Minister for Foreign Affairs and European Integration.
The Council is composed of Ministers of various line ministries, three Chairs and
Head of General Legal Directorate of the Parliament Secretariat, the Presidencies
of the Superior Councils of Magistracy and of Prosecutors, the Head of the
Secretariat of the Constitutional Court, the Attorney General, the President of the
Congress of Local Authorities, as well as representatives from trade unions, lawyers.
The OPA and Equality Council are also represented, together with five CSOs, the
latter appointed after a public competition.?®* Members have voting rights, while the
NHRIs, the Congress of Local Authorities, the National Trade Union Confederation
of Moldova, the Union of lawyers from the Republic of Moldova, and CSOs have a
consultative status.
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The Permanent Secretariat of the Council sits within the Human Rights and
Cooperation with Civil Society Department at the State Chancellery. The
Department is comprised of 8 persons, but only three job descriptions are
dedicated to the field of human rights. Besides ensuring the operational activity of
the Council, the Secretariat:

» coordinates the process of elaboration, monitoring and evaluation of NHRAP;

» coordinates public authorities for the preparation of international reports;

» coordinates the process of implementation at the national level of the
recommendations formulated by the international mechanisms;

» establishes and coordinates specialised commissions and expert groups;

» strengthens relations with development partners and CSOs in the elaboration and
monitoring of the implementation of state policies in the field of human rights;

* monitors the activities of the local structures of the Council in the implementation
of national policies in the field of human rights;

* informs the public about the implementation of the human rights policies;

 collaborates with international organisations, CSOs and the media; and

» develops the professional capacities of the staff within the authorities and public
institutions trained in the elaboration, monitoring and implementation of policy
documents in the field of human rights, as well as in the elaboration of reports on
the implementation of international treaties in the field of human rights to which
the Republic of Moldova is a party.

The Council is supported by five specialised commissions and are coordinated
by the State Chancellery, the Ministry of Justice, the Ministry of Internal Affairs,
the Ministry of Labor and Social Protection and the Ministry of Education and
Research. The commissions are responsible for monitoring the implementation
of 17 UN and Council of Europe treaties to which Moldova is a party, and related
recommendations of special rapporteurs, mandate holders and thematic
procedures. Each specialised commission is led by the relevant line ministry (e.g.
the specialised commission on the ICCPR is chaired by the Minister of Justice),
while two specialised commissions (for the UPR and the Council of Europe
Convention on Action against Trafficking in Human Beings) are led by the State
Chancellery itself.

There are 27 national human rights coordinators and 21 local coordinators under
the Council who are key to the implementation of recommendations on the
ground. They are appointed as focal points.2®® Thirty-three ‘municipal and district
human rights commissions’ have also been created,?®® and are responsible for: the
implementation of national policy documents for the protection of human rights;
the elaboration of local plans and programs regarding the application of national
policy documents in the field of human rights protection at local level; monitoring
respect for human rights at local level; and the elaboration and submission of half-
yearly reports to the Council's Secretariat.
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Moldova has ratified seven of the nine core human rights conventions and all
optional protocols.?®’ It has accepted individual complaints under the ICCPR and
the CEDAW. The country has currently no major delays in reporting to the treaty
bodies. Moldova is also party to several human rights treaties of the Council of
Europe. The structure of the NHRC means that the reporting function is in effect
divided among the different ministries, with coordination by the Secretariat based
in the State Chancellery. For example, reports due under the ICESCR, the CEDAW,
the CRC or the CRPD fall under the responsibility of the Ministry of Labour and
Social Protection.

As regards follow-up, the Secretariat clusters recommendations and with the line
ministries identifies measures to be implemented. The recommendations are in an
online platform launched in 2018 (monitor.drepturi.md) which is publicly accessible
and informs the degree of implementation of the action, and also includes
comments by civil society or the NHRIs. Recommendation implementation plans
are distinct from the NHRAP. They are meant to be more short-term and straight-
forward, focused on implementation. Nonetheless, the NHRAP also takes into
account the past recommendations.?®®

The Council and its Secretariat rationalised governmental human rights focal
points but do not constitute the only governmental structure in charge of human
rights. Before 2018, there were several secretariats covering several interministerial
committees and councils on child rights protection, combatting human trafficking
and labour rights. Most of those secretariats were gathered in one subdivision when
the State Chancellery was re-designed in 2018. Yet, there are still some bodies that
are linked to specific line ministries. Those bodies also report to the Council, which
ensures a comprehensive articulation of all themes and actors. The Agency for
Inter-Ethnic Relations stands out for having a representative as voting member
of the Council. Attached to the Ministry of Education, Culture and Research, the
Agency is a governmental central administrative body in charge of developing,
carrying out and monitoring policies on inter-ethnic relations and languages. The
Agency also leads on reporting and follow-up under the CERD.?%°

4. PORTUGAL

4.1. THE NHRI OF PORTUGAL

The Provedor de Justica (PDJ/Ombudsperson) was established by the 1976
Constitution and its mandate subsequently detailed in its statute.?’° In 1999, the
PDJ/Ombudsperson was designated as National Human Rights Institution of
Portugal.?”" Its ‘main function is to defend and promote the rights, freedoms,
guarantees and legitimate interests of citizens, ensuring, through informal means,
justice and the legality of the exercise of public powers’, and it ‘may also exercise
functions as an independent national institution for monitoring the application of
international treaties and conventions on human rights, when designated for this
purpose’.?’?
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The PDJ/Ombudsperson’s independence is expressly set out in the Constitution,
which also requires that the public authorities cooperate with it.?”* The PDJ/
Ombudsperson is elected by the Assembly.2”* With 104 staff, it is organised in

four departments, one of which is the main department, which handles individual
complaints. The latter is subdivided into one triage unit and four thematic units
(Rights, Liberties and Guarantees; Labour and Social Rights; Economic Rights and
Tax Issues; Cultural Rights and Rights of the Future Generations). There are also
hotlines for Children, Senior Citizens, and Disabled Persons, offering helplines
for advice and two regional offices. A new organic law of the Ombudsperson’s
Service?’> was approved in 2021 with the aim of adapting the institution to the
growing competences and responsibilities that now fall within the Ombudsperson’s
mission. The new organisation explicitly reflects different dimensions of its
mandate, namely its work as a National Human Rights Institution and the National
Preventive Mechanism under the Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Its ability to receive and consider complaints is set out in Article 23 of the
Constitution and its Statute which enables ‘Citizens, natural or legal persons,

can submit complaints for actions or omissions of public authorities to the PDJ/
Ombudsperson, who considers them without decision-making power, directing
the necessary recommendations to the competent bodies to prevent and remedy
injustices’.?’® In its 2021 report to Parliament, the PDJ/Ombudsperson noted an
increase in requests to 21,259, of which 12,219 were considered to be a complaint,
an increase of 57% from when the current Ombudsperson’s mandate began

in 2017.2”7 The new organic law approved in 2021 aimed in part to address this
increase, and creates, as noted above, a new triage unit to process complaints.

The PDJ/Ombudsperson can make recommendations to relevant authorities ‘with

a view to correcting illegal or unfair acts by public authorities or improving the
organization and administrative procedures of the respective services’; suggest
amendments to, or proposals for new, legislation; adopt opinions, as requested by
the Assembly; promote human rights; and intervene ‘in the protection of collective
or diffuse interests, when public entities, companies and services of general interest
are at stake, whatever their legal nature’.?’® It can also apply to the Constitutional
Court for a declaration of unconstitutionality or illegality.2”®

To perform its mandate, the PDJ/Ombudsperson has the power to carry out
inspection visits during which it will be ‘listening to the respective bodies and
agents and requesting the information, as well as the display of documents, which
they deem convenient’; carry out any investigation or inquiry that it considers to

be ‘necessary or convenient’;?° but ‘does not have the power to annul, revoke or
modify the acts of the public authorities and his intervention does not suspend the
course of any deadlines, namely those of hierarchical and contentious appeals’.?®

The PDJ/Ombudsperson has A-status with GANHRI, first acquired in 1999, with
the most recent re-accreditation as A-status in 2017.282 The SCA has noted ongoing
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concerns with respect to whether the selection process, through the Assembly,

is ‘sufficiently broad and transparent’ given that it did not require vacancies to be
advertised, nor set out clear criteria of assessment nor the process for consultation
and participation. It also recommended that detail on the grounds and process

for dismissal be included in the Statute. It called on the PDJ/Ombudsperson to
advocate for amendments to its founding legislation.?®?

The PDJ]/Ombudsperson has also been designated as the NPM pursuant to the
OPCAT in 2013.284 Operating since 2014, it has the mandate to conduct visits

to various places of deprivation of liberty including not only prisons and police
stations but also educational facilities detaining children, centres for the detention
of foreigners and psychiatric institutions. It can make public recommendations to
relevant authorities. According to the new 2021 organic law, the National Preventive
Mechanism is an autonomous department. Currently, three staff members are
dedicated exclusively to the NPM mandate. Whenever necessary, other legal
advisors of the Ombudsperson work with the NPM. The NPM also has the support
of an Advisory Board that meets at least once a year.

A National Mechanism for Monitoring and the Implementation of the
Convention on the Rights of Persons with Disabilities (Mecanismo nacional de
monitorizacdo da implementacdo da Convengdo sobre os Direitos das Pessoas com
Deficiéncia) was set up in 2014 with respect to Article 33 of the CRPD.?®> Composed
of eleven members, it also includes a representative of the PDJ/Ombudsperson.2®

4.2 THE NMIRF OF PORTUGAL

The NMIRF of Portugal is the National Human Rights Committee (NHRC).2%
It was established in 2010,%8 following a voluntary commitment of Portugal after
its first UPR review in 2009. Portugal co-founded and coordinates the Group of
Friends of NMIRFs in Geneva.

The NHRC describes its mission and competences as follows:

[The Committee] is an interministerial coordination body, which aims to
implement an integrated approach to Human Rights and an agreed plan of
action for public and private entities. [It] is in charge of the coordination of
the various Ministries, in order to define the national position in international
human rights bodies and also to uphold the compliance of obligations
arising from international instruments in this area. The Committee is

also responsible for promoting the production and dissemination of
documentation on best practice in this field, both national and international,
besides the promotion and dissemination of knowledge concerning human
rights.28?

The NHRC is chaired by the Ministry of Foreign Affairs and gradually included

almost all governmental areas, plus the National Statistics Office. The NHRC
adopts a two-tier system of representation of line ministries — two representatives,
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one at the political/senior management level and the other at the technical level.
The Office of the Ombudsperson, as well as the Public Prosecutor and Parliament,
have a standing observer status: they are invited to all meetings and receive all
communications. The NHRC is supported by a secretariat comprised of three
persons, at the Human Rights Division of the Ministry of Foreign Affairs.

A key objective predicating the establishment of the NHRC has been to manage the
reporting obligations of Portugal. Portugal has ratified eight of the nine core human
rights treaties,?®® and all their optional protocols. It has accepted all individual
communication procedures. Prior to 2010, the country had struggled to prepare

its national reports, and after reviews, experienced challenges in implementing
recommendations received. Portugal had many reports behind. Ad hoc working
groups were created to deal with each report. The UPR experience convinced the
government to take action, and led to the creation of the NHRC. In a relatively short
period of time, the considerable delays experienced with regard to some reports
were expunged.?'

The NHRC organises the reporting process for all international human rights
treaties and the UPR, through planning inputs and setting up drafting working
groups.?*? The Committee is always involved in preparing visits of special
procedures’ mandate holders. While it engages with some Council of Europe’s
reporting, interactions and follow-up to decisions by the European Court of Human
Rights are not dealt with by the NHRC, but rather falls under the responsibility

of the Legal Department of the Ministry of Foreign Affairs and the Government
Agent for the European Court of Human Rights.?*® Although the mandate of the
NHRC does not expressly include engagement and follow-up to UN individual
communications procedures, the NHRC has also coordinated the reply and the
follow-up to UN and Council of Europe individual communications procedures.
Recently, it has been involved in the follow-up to individual communications under
the Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights, coordinating all the involved Ministries and providing replies to
the Committee on Economic, Social and Cultural Rights through the Permanent
Mission in Geneva.

Regarding follow-up, the Secretariat of the NHRC informs ministries about
recommendations either in meetings — the Committee meets at least three times
ayear at plenary level and whenever needed at working group level - or through
emails, which is the main means of communication. There is no online database nor
implementation plans. The Secretariat then regularly requests information to track
follow-up. The NHRC also coordinates the preparation of the mid-term progress
reports for the UPR, and follow-ups on questions from the treaty bodies. The NHRC
has launched initiatives that allow for a better tracking in national human rights
implementation in general. It created a working group to develop human rights
indicators. It has developed indicators in different areas, for instance on the right

to education, the right to health, liberty and security of persons and gender-based
violence.
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The NHRC adopts an annual plan of action, also called ‘strategic workplan’, and
produces an annual activity report. The annual workplan determines the NHRC's
activities (including regarding international and regional forums, reporting,
ratifications, information sharing) and contains pledges for action of individual
line ministries for the coming year (three pledges per member). At the end of

the year, members have to report back on what they have done to implement the
pledges. The annual activity report then notes these actions and other activities
of the Committee. These plans and reports are publicly accessible on the NHRC's
website.??* The NHRC therefore offers a strategic platform of engagement

for national human rights implementation too. To do so, it can also establish
working groups. For instance, it created a specific working group on business and
human rights, which has been used not only to discuss Portugal’s position at the
Intergovernmental Working Group that is negotiating a convention on business and
human rights, but also to develop a national action plan on business and human
rights.

The NHRC maintains an NGO mailing list. Any CSO can request to be included

in this mailing list. CSOs are consulted on draft reports, together with the PDJ/
Ombudsperson. At least one of the three yearly plenary meetings is organised with
civil society. More meetings are held with civil society groups at working group level,
often convened in response to requests from these groups (for example, on the
rights of older persons) or to discuss draft national reports to treaty bodies.

Besides the NHRC, additional governmental human rights entities are worth
mentioning. The Commission for Citizenship and Gender Equality is the official
mechanism responsible for the implementation of the public policies designed

to promote equality and non-discrimination in Portugal. It was set up in 1975

as a department within the public administration and in 1991 was replaced by a
Commission for Equality and Women's Rights, gradually expanding to other types
of discrimination and the promotion of citizenship in general. It is supported by an
Advisory Board that is currently composed of three sections: (1) NGOs working in
the field of women'’s rights, gender equality, citizenship and non-discrimination; (2)
representatives of each Ministry (the interministerial section); (3) and a technical
and scientific advisory group. It is currently answerable to the Secretary of State for
Parliamentary Affairs and Equality. Its main policy instrument is the National Plan
for Equality and Non-Discrimination.

In addition, the National Commission for the Promotion of the Rights and the
Protection of Children and Young People, initially created in 1998, is a national
public institution endowed with administrative autonomy and own assets, operating
under the tutelage of the Ministry of Labour, Solidarity and Social Security. In

its ‘restricted composition’, the Commission is composed of representatives

of ministries and the Attorney General, whereas in its ‘enlarged composition’,
itincludes a more diverse range of state and non-state actors, including a
representative of the PDJ/Ombudsperson.2®> The Commission coordinates actions
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taken towards the promotion of the rights and the protection of children and young
people in Portugal, contributing to reinforce the implementation of international
and regional treaties including the CRC.2%®

The Commission for Equality in Labour and Employment, established in
1979, is a tripartite organisation gathering members of the state, trade unions and
employers’ confederations, whose mission is the promotion and monitoring of
social dialogue on equality in the labour market, notably gender equality.?®’

The Commission for Equality and Against Racial Discrimination, established
in 1999, is also of a mix composition gathering state officials and non-state actors.
It collects information on racial discrimination, recommends the adoption of
appropriate laws and administrative measures, publish studies and annual reports
on the situation of equality and discrimination in Portugal.?*®

All such commissions regularly take part of official delegations for reviews of
Portugal by international human rights bodies, in particular the Commission for
Citizenship and Gender Equality.

5. THE REPUBLIC OF KOREA

5.1. THE NHRI OF THE REPUBLIC OF KOREA

The National Human Rights Commission of Korea (NHRCK) was established
by the Human Rights Commission of Korea Act of 2001.2° It is a large organisation
with a staff of 234 officials, posted in Seoul — organised in 16 divisions — and

in six regional offices.?® |t has been granted A status by the Subcommittee on
Accreditation of GANHRI since 2004, with recommendations made to reinforce the
selection of the leadership and the financial autonomy of the NHRCK 39

The NHRCK’s mandate is broad, including promotional activities as well as
research, commenting on legislation and policies. Under Article 19(1) of the Act it
can make recommendations to the government authorities for the improvement
of human rights, as well as conduct a survey of the situation in the country, and
investigate and provide remedies to human rights violations. Under Article

3(7) of the Act it is also mandated to conduct ‘Research and provisions of
recommendations on the conclusion of any international treaty on human rights
and the implementation of the said treaty, or presentation of opinions thereon'.

The NHRCK's investigative powers in the context of complaints handling entail

an obligation to submit materials requested by the Commission, hearings,

as well as visits and investigation of facilities.?? Its decisions are not binding.
Recommendations are addressed to the government, or else the Commission ‘may
request the Prosecutor General or the head of the competent investigation agency
to initiate an investigation’.2%® In 2021, the NHRCK processed 75,948 counselling
requests and complaints, processed 9,287 out of 10,029 petitions filed and
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recommended remedial actions on 506 cases.>*** The NHRCK reports a very high
level of acceptance of its recommendations by the targeted institutions.?*®

In terms of international reporting, the NHRCK has made numerous and regular
submissions to the UN treaty bodies during the reporting processes. These have
included submission of alternative reports®°® and responses to the List of Issues.?%”
It has also attended reviews of the state reports.>°® Furthermore, Article 21 of the
Human Rights Commission of Korea Act requires that in the preparation of any
state report to a treaty body, the state authorities ‘shall hear the opinions of the
Commission’.

The NHRCK undertakes various activities to follow-up on recommendations from
the treaty bodies, including promoting concluding observations through hosting
events, translations, and posting these documents and general comments on the
website of the NHRCK 2% To ensure that these international commitments are
then implemented domestically, the NHRCK also organises conferences to which
it invites members of the treaty bodies. It also submits reports on follow-up to the
treaty bodies where it maps out the recommendations and the extent to which they
have been implemented.?"

The internal organisation of the NHRCK includes an International Human Rights
Division whose role it is to respond to international mechanisms. In addition, there
are divisions usefully aligned with the focus of the various international human
rights treaties: a Child Human Rights Division, a Committee on the Rights of the
Child, a Social, Economic and Cultural Rights Division, a Hate Speech Response
Team, and a Gender Discrimination Remedy Team. The latter is directly related to
implementation of recommendations of CEDAW:

On March 12, 2018, the Committee on the Elimination of Discrimination
against Women had recommended that the Commission’s gender
discrimination-related functions be strengthened through increased
authorities and resource allocation. One action that the Commission took to
implement the recommendation was to establish the Gender Discrimination
Remedy Team, which started off as a temporary team in July 2018 but will
be elevated to division level in February 2022. The reorganization effort
contributed to more stable management of gender equality and sexual
harassment issues, as well as women rights and gender minority rights
issues.?"

Furthermore, the Division for Child and Youth Rights and Child Rights Committee
have a mandate to give recommendations, undertake studies and research and
investigate violations.?” These divisions and other groupings, therefore appear to
assist the NHRCK in responding to specific treaty bodies.
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In addition to the NHRCK, dozens of local human rights commissions have been
established since 2007, and especially after the NHRCK recommended in 2012 that
each of the 226 local governments of the Republic of Korea should pass a human
rights ordinance providing for the establishment of human rights commissions.
Their forms, degree of independence and actual performance vary, yet arguments
have been made that they can be identified as sub-national NHRIs.?® The NHRCK
has been a strong advocate for the establishment of such commissions, publishes
reports assessing their development, organises capacity-building activities for them
and has entered memoranda of understanding with many of them 3"

5.2 THE NMIRF(S) OF THE REPUBLIC OF KOREA

Although the Republic of Korea is a member of the Group of Friends on NMIRFs
in Geneva, there is no single, standing entity that could be considered to be the
NMIRF of the country. On the one side, there are several ministries in charge of
reporting to different treaty bodies. On the other, there is a standing National
Human Rights Policy Council of an interministerial nature, which is however not
directly dealing with reporting and follow-up, but rather with the development
and implementation of the successive National Human Rights Action Plans. Itis
supported by a wide Human Rights Bureau at the Ministry of Justice.

The 2016 OHCHR study on NMIRFs categorised the Republic of Korea amongst

‘ad hoc’ NMIRFs. The reporting to treaty bodies and follow-up is coordinated by a
particular government ministry depending on to which mechanism or treaty body
the report was being submitted. Four ministries coordinate reporting: the Ministry of
Justice (for the ICCPR, ICESCR, CAT and UPR); the Ministry of Health and Welfare
(CRPD, CRQ); the Ministry of Foreign Affairs and Trade (CERD); and the Ministry of
Gender Equality and Family (CEDAW) .3

The Republic of Korea has ratified eight of the nine core human rights
conventions.® It accepts individual communications under almost all treaties,
but has not ratified all Optional Protocols — notably not the OPCAT. At the time
of writing, the country was up-to-date with all its reporting obligations, and had
just acceded to the Convention on the Protection of all Persons from Enforced
Disappearance, on 3 January 2023.

Two other interlinked governmental human rights structures are of importance in
the Korean institutional landscape: the National Human Rights Policy Council and
the Human Rights Bureau of the Ministry of Justice. The National Human Rights
Policy Council was established in 2006 by Presidential Directive. Its primary
responsibility is to adopt the National Human Rights Action Plans of the Republic
of Korea as well as monitor and report their implementation. The country has
adopted three plans so far, covering the periods 2007-2011, 2012-2016 and 2018-
2022, and is currently finalising its fourth plan.
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Because the NHRAPs include the objective of writing, submitting and preparing
national reports to be submitted to international human rights bodies and set out
specific reporting activities and time frames, the OHCHR 2016 study on NMIRFs
argued that the Council ‘appears to be implicitly responsible for overseeing these
reporting obligations to international human rights bodies’.?”

The Council is chaired by the Minister of Justice and includes the vice-ministers

of several ministries (including the Ministry of Foreign Affairs and Trade, the
Ministry of Health and Welfare, and the Ministry of Defence). It gathers a wide
range of ministries and, ‘depending on the case’ and ‘if necessary’, the chairperson
may invite ‘officials from the Office of the President, the National Human Rights
Commission, public institutions and private organizations to attend the meeting’.>™®
The Council is funded via the budget of the Ministry of Justice and its administrative
work is undertaken by that Ministry.

The Ministry of Justice’s Human Rights Bureau plays a key role for the Council
and beyond. It is responsible for the development of the ‘government-wide
framework plan for national human rights policies, spanning introduction of a wide
range of human rights protection programs and implementation of international
human rights law’, and holds other responsibilities, from human rights education
to offering ‘remedy for human rights violations that may take place in the process
of undertaking the [Ministry of Justice]'s responsibilities such as prosecution,
correction, crime prevention and border control.*”

* The Human Rights Bureau is one of the seven bureaus and services constitutive
of the Ministry of Justice. It is sub-divided in four divisions with the following tasks:

* The Human Rights and Policy Division ‘oversees and coordinates national
human rights policies; takes charge of international human rights affairs; and [...]
cooperates with domestic and international human rights institutions’

* The Human Rights Support Division ‘oversees protection and support of crime
victims, and establishes and implements legal aid policies’

* The Human Rights Investigation Division ‘investigates and remedies human
rights violation cases; conducts fact-findings on the conditions of detention and
protection facilities; delivers human rights education; and evaluates the state of
human rights protection of the Ministry of Justice, etc!

* The Human Rights of Women and Children Division ‘protects rights of women and
children; establishes, coordinates, oversees and implements relevant policies;
and conducts education on gender equality’.>?°

The Human Rights Bureau takes the lead on reporting under the ICCPR, ICESCR,
CAT and for the UPR, and interactions with the relevant bodies. Yet it also
participates, although not as lead, in state delegations during other international
reviews of the Republic of Korea. It also holds a special responsibility to

ensure that the NHRAP development takes into consideration all international
recommendations and in particular those of the UPR.
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The role of the Ministry of Justice has been central in the human rights political

and institutional developments in the Republic of Korea, in particular prior to the
creation of the NHRCK. Accounts show how the Ministry was simultaneously tasked
to elaborate the legal basis for the NHRCK, yet attempted to exert its influence to
ensure the feudalisation of the NHRI-to-be to the Ministry. This was corrected by
Parliament, which ensured an independent NHRCK.3?' Today, the two actors see
each other as key institutions for human rights issues in the Republic of Korea. They
have jointly developed a draft bill for a national policy framework for the promotion
and protection of human rights in the Republic of Korea.???

The draft bill was amended and adopted by the government on 28 December
2021.22% If adopted by the Parliament,*** the law would provide for a legal basis
for the NHRAPs, and would articulate the different actors and mandates within
the national human rights system of the Republic of Korea, including the
responsibilities of local governments. The current Policy Council would be elevated
to a National Human Rights Policy Committee, chaired by the Prime Minister.
The latter would coordinate all national human rights policies, and would have an
explicit mandate to ensure reporting and follow-up to international organisations.
The Act spells out how each actor should contribute to the local, national and
international processes, under the leadership of the Committee, thus in effect
setting up a large mandate-NMIRF. Interestingly, the Act also indicates how

the NHRCK is to be involved in each of these processes, as well as represented

in various bodies, thus providing an advanced proposal on how NHRI-NMIRF
interactions could be organised.
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CHAPTER 3

INTERACTIONS BETWEEN NHRIS AND
NMIRFS IN PRACTICE: REVIEW OF
FINDINGS FROM CASE STUDIES

This chapter presents and cross-analyses data generated by the case studies, for
each of the distinct types of interactions between NHRIs and NMIRFs reviewed

in Chapter 1. Section 1identifies the position of NHRIs in the composition and
membership of NMIRFs. Section 2 focuses on the role of NHRIs in international
reporting, and its interactions with the NMIRFs in those processes. Section 3
touches upon official delegations and participation in international reviews.
Section 4 delves into the question of follow-up to recommendations. Section 5
investigates other types of engagement with international human rights actors
and law than reporting and follow-up. Section 6 addresses interactions between
NHRIs and NMIRFs around national implementation processes. Section 7 reviews
organisational modalities and work methodologies for NHRIs-NMIRFs interactions.

1. COMPOSITION AND MEMBERSHIP OF NMIRFs

In three of the case studies, NHRIs are standing observers (or else said, members
with no voting rights/with consultative status) of the NMIRFs: this is the case in
Mauritius, Moldova and Portugal. In contrast, in Denmark, the NHRI is invited to
attend meetings on an ad hoc basis; and in the Republic of Korea, the NHRI can be
invited, when deemed necessary by the Chair, to meetings of the National Human
Rights Policy Council.

Being an observing member of the NMIRF means that NHRIs are invited to all
meetings and receive all communications. In Portugal, where most of the work
of the NMIRF is organised though email correspondence, the NHRI is copied in
all exchanges and may therefore access any drafts inputs, comments and follow-
up information shared by the Council's Secretariat or by line ministries, offering

a large degree of transparency. Participation may be in plenary or in working
groups. In Moldova, the different NHRIs may also be members of the Specialised
Commissions supporting the work of the National Human Rights Council.

The level of NHRIs representation appears to vary. In Mauritius, the National
Mechanism for Reporting and Follow-up invites the different NHRIs to all its
meetings. Attendance by these institutions appeared to be regular, although they
were not always represented at the highest level. During interviews, it was noted
that ‘the engagement with the NMRF and membership of the NMRF by the NHRIs
is a good opportunity for them to keep abreast of what going on and to share

what they are doing.??° In Portugal, the designated representative of the NHRI for
the meetings of the National Human Rights Committee is one of the Deputies.
NMIRFs’ staff underline that ‘the Deputy-Ombudsperson is the second highest

61



CHAPTER 3 - INTERACTIONS BETWEEN NHRIS AND NMIRFS IN PRACTICE

person in the institution, which is a sign that the Ombudsperson considers the
participation important’. Similarly, in Moldova, the Deputy-Ombudsperson attends
meeting of the National Human Rights Council.>?®

The research shows that, interestingly, two of the NHRIs that are standing observers
in their country’s NMIRFs go to great lengths to underline their independence

and special status amongst other members, in effect putting limits or disclaimers
to their involvement. Reversely, the two NHRIs that are only occasional guests of
NMIRFs have expressed interest in having a standing status.

In the first category, NHRIs may be invited to comment on drafts and attend
meetings, but they choose to maintain a distance with the NMIRF. In Portugal, the
Ombudsperson will be selective as to which meeting it will attend and it will confirm
accordingly. Being part of the email correspondence enables the Ombudsperson to
see what requests for information are being made by the state authorities. However,
the current Ombudsperson has chosen not to respond to these collective emails,

a practice which follows that of previous mandate holders in order to ensure its
independence: ‘| am observer so | do not want a direct relationship with other
members of the Commission and they should respect us as an observer’.3?’ This
particular point may seem minor, but the Ombudsperson considers this crucial as
part of its regular and constant attention to its independence and authority. There is
also no public record or informal report that the NHRI expressed any opinion on the
NMIRFs' role or membership. Whilst the Ombudsperson maintains its autonomy
from the NMIRF, it has said that it does find it useful to be present in their meetings
and to follow what the NMIRF is doing regarding reporting, and make the NMIRF
aware that the Ombudsperson is doing so.

This approach is acknowledged and fully accepted by the NMIRF itself. A former
NMIRF member noted that ‘the Ombudsperson is quite happy to be an observer,
and in fact treasure the fact that it is not a full member’.328 An official working with
the NMIRF similarly recalls that it was the initiative of the government to invite

the Ombudsperson as an observing member of the NMIRF and copy it in all
correspondence, ‘as a sign of transparency’.>?° But ultimately, it is always the decision
of the NHRI to decide if they actually come or not, or take the floor: ‘there is a total
openness on the NMIRF side to let the Ombudsperson office engage as it wants’.33¢
This approach may be dictated by principled considerations and the institution’s
priorities. There might also be a personal expertise element: former Ombudsperson
representatives may have been more participative and reportedly took more the floor
on ‘pet issues’, or issues where they had direct expert inputs to contribute, as was
reportedly the case e.g. during the discussions in the working group of the NHRC on
the drafting of a national action plan in the field of business and human rights.

This arms-length approach, also adopted by the NHRIs in Moldova, it would appear,
isin order to protect the NHRIs’ independence, a solution proposed by the NHRIs
themselves. The OPA and Equality Council accepted membership of the NMIRF

on a consultative basis only, rather than having a vote, in order to maintain their
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independence. After consideration, they decided that the NHRIs should not be

part of the decision-making process of government, rather that they should only

be involved in consultations and topics which may arise during any meetings. It was
understood that they did not wish, therefore, to have the right to vote, only to be able
to intervene and explain the position of the NHRI.2* The Law consequently provides
that the People’s Advocate Office is an ex officio member of the Council. There is
also a Superior Council of Prosecutors and the former People’s Advocate did not
agree to be part of this Council due to the same concerns. However, there may be
some indication that the new People’s Advocate may take a different view as they
are now participating in the Council of Prosecutors. Although there is brief mention
by the OPA in an annual report in 2018 of the National Human Rights Council,
welcoming its creation,®*? no reference is made to its work in subsequent reports.

In the second category feature the Danish and Korean NHRIs, with no standing
membership in the NMIRFs. The Danish Institute for Human Rights had expressed
a preference to have a more permanent observer role in the NMIRF. The DIHR

staff and civil society representatives further consistently note that there is a
tendency for ministries to be represented in the NMIRF by junior staff, which limits
the governance ability to i.e. take decisions during the committee meetings, and
follow up once back in their respective ministries. They also regret that creation

of the interministerial committee did not lead to staff reinforcement of the pre-
existing International Law and Human Rights Section, within the Ministry of Foreign
Affairs, which serves as the NMIRF's Secretariat. Having said that, questions of
composition and membership are not the primary recommendations made by the
DIHR when it comes to the NMIRF. Rather, the Institute has taken a stance on the
competencies and the procedures of the NMIRF, in view of enhancing human rights
implementation (see section below on follow-up).

In the Republic of Korea, the proposed national human rights framework
engineered by the National Human Rights Commission and the Ministry of Justice
in 2021 was an occasion for the NHRI to put forward its preferred institutional
arrangement. Under the proposed legislation, ‘the National Human Rights
Commission of Korea may request the chairperson of [the newly created National
Human Rights Policy Committee] to deliberate on issues’, and ‘may have a standing
member attending and speak at the Committee’. The NHRI also advocated for the
newly National Human Rights Policy Committee, now more clearly embracing an
NMIRF function, to be attached directly to the Prime Minister, and no longer the
Ministry of Justice.?* The government followed that proposal when approving the
draft bill - now pending adoption by Parliament.33*

Across case studies, there appears to be a convergence towards NHRIs preferring
to be a standing observer of NMIRFs. As an observer, NHRIs have access to
information but can choose whether to participate more actively or not in NMIRFs’
proceedings, on their own terms. There is a willingness from two NHRIs that are
already members to make sure to differentiate themselves from other members
of the NMIRFs, reasserting their independence. This ostensible position might
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be in part to preserve the ‘perception of independence’ too, which is increasingly
paid attention to by CANHRI (see Chapter 1). This official stance does not prevent
dialogue outside of regular activities between the staff and representatives of
NHRIs and NMIRFs (see Section 8 below). In practice, findings also suggest that
the personality/background of either the NHRI leadership and/or of the NHRI
representative in the NMIRF might also influence how the degree of engagement
of the NHRIs in NMIRFs proceedings translates in practice.

2. NHRIS AND INTERNATIONAL REPORTING: CONTRIBUTIONS TO STATE
REPORTS AND ALTERNATIVE REPORTS

This section focuses on the role of NHRIs in international reporting, and its
interactions with the NMIRFs in those processes. It first shows the degree of
involvement of NHRIs in state reports, to then turn to NHRIs’ use of alternative
reports and submissions to international bodies.

2.1 NHRIS’ CONTRIBUTIONS AND COMMENTS TO STATE REPORTS

NMIRFs’ avenues for associating NHRIs in state reports

All NHRIs in the case studies are invited to make contributions to the state reports
drafted by the NMIRFs or relevant ministries, including in cases where they are

not members of the NMIRFs (Denmark and the Republic of Korea) and where the
NMIRFs are ad hoc (Republic of Korea). In the case of the Republic of Korea, there is

a legal requirement under the Act establishing the Human Rights Commission that

in the preparation of any state report to a treaty body (although not to UPR) the state
authorities ‘shall hear the opinions of the Commission’.?*® If adopted by Parliament,
the new Korean Framework Act on Human Rights Policy would create a double
obligation for the NMIRF to consult the NHRI and for the NHRI to submit its opinion.?3¢

This process of engagement entails, for example, inviting the NHRI to attend
meetings, and for it to comment on initial and later drafts.®*” Other organisations,
including from civil society, may be involved in these consultations. As was noted with
respect to the drafting of a periodic report of the Republic of Korea to the CEDAW
Committee, information was ‘collected through rounds of internal discussions and
consultative meetings with gender and human rights experts, including those from
the National Human Rights Commission and international organizations’.** The
Commission is asked for its opinion on initial drafts®* as well as to give ‘a final review
of the draft of the report’.34° In Mauritius, the NHRC is requested to provide statistics
and other information on complaints. In Moldova, the NHRIs, as members of the
NMIRF, the Council, are also then members of its different working groups and
‘specialised commissions’ involved in drafting the report.

Different meetings may be held at various stages in the drafting process (e.qg.
preparing for the List of Issues Prior to Reporting, etc.) and the NHRIs may be
involved, as in Mauritius, in all of these. In Denmark and Moldova, in complement to
drafts circulated within the NMIRF or discussions over draft reports at the occasion
of meetings organised with NHRIs and CSOs, public consultations are organised
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around each report, which includes public hearings and the publicisation of reports
drafts on the relevant websites.?

Consultations of NHRIs and civil society in reporting phases is clearly heralded as a
‘good practice’ by treaty bodies and is one of the primary capacities expected from
NMIRFs by the UN.24? Very often, state reports duly underline their efforts to ensure
an inclusive process. As was noted in the state report of Moldova under the third
cycle of the UPR:

The report was drafted by the State Chancellery (Permanent Secretariat for
Human Rights) with the contribution of the relevant national authorities and
institutions. In addition to interministerial consultations, the draft report has
been extensively consulted with National Human Rights Institutions and civil
society organizations. The comments received were carefully evaluated for
the final version of the report. It was subsequently approved by the National
Human Rights Council.>**

Another example is the state report of Portugal to the CRC, which notes:

As to the methodology used in its elaboration, the report was drafted within
the National Committee for Human Rights, under the coordination of its
Executive Secretariat and integrating the contributions of the Ministry of
Foreign Affairs, Commission for Citizenship and Gender Equality, High
Commission for Migration, Ministry of Defense, Ministry of Internal Affairs,
Ministry of Justice, Ministry of Economy, Ministry of Labour, Solidarity and
Social Solidarity, Ministry of Health, Ministry of Education, Ministry of Culture
and Provedor de Justica (Ombudsperson).>*

Showcasing of ‘inclusiveness’ may be seen as excessive, raising concerns with the
extent to which the NMIRF-prepared state report is presented as also incorporating
the NHRIs. In Moldova, the OPA diligently recalls that its contributions to the
NMIRF for the drafting of state reports do not compromise its right to submit
alternative reports. In a press release following the August 2022 NMIRF’s meeting
approving the state report under the ICESCR, the Office of the Ombudsperson duly:

emphasize[d] that the Office of the Ombudsman as a National Institution

for the Protection of Human Rights has actively participated by presenting
opinions and suggestions for improving the mentioned documents, but, at
the same time, reserves the right to submit the Alternative Reports based on
the specified international instruments, in accordance with the international
reporting procedure.?#®

Response from NHRIs to the opportunities to comment on state reports

In practice, and even for state reports underlining NHRIs involvement, the actual
degree of contribution of the NHRIs to drafting processes varies. The Portuguese
Ombudsperson does not see itself ‘at the same level as other institutions’ within
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the NMIRF since it only enjoys observer status, it finds it inappropriate to actively
participate in the drafting process by replying to general requests for information
addressed to all members. Therefore, whilst the Ombudsperson may see drafts of
the government report through the email lists, it does not answer or engage in a
dialogue with the NMIRF on its own initiative. If prompted, however, it will provide
all necessary assistance, namely sharing information (regarding statistics on
complaints received by the Ombudsperson on any given subject area) and advice.

In Moldova, information with respect to the OPA itself (e.g. the capacities of the
institution or whether it has sufficient financial resources, etc.) was considered
relevant for the People’s Advocate to comment upon, but not necessarily the other
recommendations that did not relate specifically to the NHRI. Rather, these were
considered to be part of the obligations of the state.

The Danish and Korean NHRIs provide comments on state reports without

the need to recall principled stances. This may be explained by their specific
institutional set-up: they are not members of the NMIRFs, and in Korea, it is a

legal obligation to consult the NHRI. They also balance their comments on state
reports by systematically making use of their rights to submit alternative reports.
The NHRCK's alternative reports not only assess the human rights situation in the
country, they are also an occasion for the NHRCK to evaluate the quality of the state
report itself, taking the treaty body reporting guidelines as a reference point. For
instance, in its 2022 alternative report under the CRPD, the NHRCK found that:

In spite of those efforts and positive achievements of the government,

the National Report submitted by the government has several limitations.

First, reasons that delay the implementation of the Convention due to legal
enforcement or practice are not sufficiently described, and optional rules and
legal provisions which bear only theoretical significance are often cited as
examples of compliance with the Convention, thus failing to provide an accurate
explanation of the human rights status of persons with disabilities in Korea.

Second, the Guidelines demand that statistical data should be presented

for the comparison and confirmation of the implementation of the

states’ obligations and the protection of rights of persons with disabilities
corresponding to respective articles of the Convention. However, the National
Report does not provide sufficient data necessary for the analysis of the
human rights status of persons with disabilities or implementation status as
it failed to provide data in relation to education, labor, and employment of
persons with disabilities or tended to provide the overall status of supply and
size from the government’s perspective.

Third, although the budget is what shows government’'s commitment to
policy, the report barely mentions budget.

The purpose of the National Report should be about reviewing the level
of compliance of domestic laws with the Convention and identify issues
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associated with the implementation of the Convention and areas to improve,
SO as to set the basis to establish and develop more appropriate upcoming
policies. Given that, it is desirable that the National Report should state both
positive progress that has been made and problems or limitations on the
implementation of the Convention without any reservation as well as data and
related budget to grasp the specific status.>#

The Danish NHRI has also been critical of the quality of draft state reports, and
used reporting instructions as a compass: for UPR reviews, it refers to UN Human
Rights Council 16/21 adopted in 2011, that spells out reporting expectations and

in particular the need for states to focus on the implementation of the accepted
recommendations. Criticisms of the state report are issued during the drafting

of the state report, in the NHRI's comments on the draft, and accompanied with
suggestions on how to remedy the draft reports’ weak points. It is worthwhile noting
that the NHRIs' comments on draft state reports are publicly accessible on its
website,?*” and that the NHRI together with the Human Rights Council of Greenland
has also provided comment on the quality of the government of Greenland'’s inputs
to the Danish UPR report.>*®

At the end of the spectrum, the NMIRF in Mauritius sends drafts of reports to

the NHRIs who are requested to provide the NMIRF with information, including
statistics on the number of cases they received, the nature of complaints and
outcomes.>* However, the NHRIs have not produced any alternative reports to
treaty bodies of their own, and only one in relation to the UPR. It has been noted
in one interview that the role of the NHRIs was more focused on responding to
complaints rather than reporting and that the NHRIs and NMIRFs’ mandates were
therefore ‘complementary’.?>® During its 2021 re-accreditation process and review
by GANHRI's Subcommittee on Accreditation:

The NHRC inform[ed GANHRI] that it is an observer member of the Mauritius
National Mechanism for Reporting and Follow-up (NMIRF) mandated to
coordinate and prepare reports to and engage with international and regional
human rights mechanisms. The NHRC also inform[ed] that it contributes to
the State reports to Treaty Bodies while it has not submitted parallel reports
to the Treaty Bodies.?

This approach focusing only on inputting to state reports while neglecting

the possibility to submit alternative reports has been regretted by GANHRI's
Subcommittee at various occasions, but has not prevented the accreditation of the
NHRC with A-status (see below).

2.2 ALTERNATIVE REPORTS AND SUBMISSIONS OF NHRIS

The NHRIs in the case studies varied in terms of whether and how frequently
they submitted alternative reports to the treaty bodies and under the Universal
Periodic Review. The following table provides with an account of the independent
submissions made by NHRIs, based on information recorded on the UN Treaty
Body Database and on the UPR-Info database.
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TABLE. ALTERNATIVE NHRIS SUBMISSIONS FOR TREATY BODIES AND UPR REVIEWS
(UNTIL FEBRUARY 2023)

Country
(+number of com-
pleted reporting

NHRIs alternative
reports (as docu-
mented in UN Treaty

Number of treaties
covered by NHRIs
reports

Other types of submis-
sions (as documented
in UN Treaty Body Da-

Reports submitted
under the first 3 UPR
cycles

(completed 48
reporting cycles)

+ 2 reports from Om-
budsman (incl. 1as
NPM)

+ Treport from the
Danish National
Council for Children

+ 7 NPM report sent
to the SPT

treaties, but CED re-
porting has not started
yet since it was ratified
in2022)

LOIPRs (incl. 2 for up-
coming cycles)

3 submissions of fol-
low-up information

cycles under core | Body Database) tabase)
treaties)
Denmark 13 reports 7 (out of 8 ratified 9 contributions to 3 alternative reports,

for each of the cycles

Mauritius

(completed 31
reporting cycles)

0

0 (out of 7 ratified
treaties)

1 alternative report, for
the first cycle

Moldova

(completed 21
reporting cycles)

4 alternative reports

+ 2 reports from the
Equality Council

+ 6 NPM reports sent
to the SPT

4 treaties (out of 7
treaties ratified)

No OPA report under
ICCPR, CERD and
CRPD, but the Equal-
ity Council submitted
a report under the
CERD.

1 contribution to
LOIPRs

1 submission of follow-
up information

3 alternative reports,
for each of the cycles

Portugal

(completed 41
reporting cycles)

8 alternative reports

+ 3 NPM reports sent
to the SPT

6 (out of 8 treaties
ratified)

No alternative reports
under CEDAW and
CED.

1 contribution to LOIPR
(CEDAW)

0 alternative report,
but oral statement
during the third cycle

Republic of Korea

(completed 37
reporting cycles)

9 reports

7 (out of 8 ratified
treaties, but CED re-
porting has not started
yet since it was ratified
in 2023)

7 contributions to
LOIPRs (incl. 3 for up-
coming cycles)

1 submission of follow-
up information

1 submission of com-
ments on concluding
observations

3 alternative reports,
for each of the cycles

established. What is more, some NHRIs have more recently been established.

Methodological caveats: The UN Treaty Body Database does not document NHRIs' submissions prior to 2010. This might be due to
the date of creation of the database, or to the fact that treatment of NHRIs submissions were not standardised across treaty bodies
prior to that date. For instance, the database only mentions the DIHR’s inputs to the fifth CRC review of Denmark, when in fact

the Institute has submitted inputs to all reviews since the first one in 1994.3°2 The UN Treaty Body Database nonetheless remains
the most comprehensive records on reporting cycles. It therefore helps making a relative assessment of NHRIs' propensions to
engage with alternative reports. The total number of reporting cycle is indicated in order to show that the reporting basis that NHRIs
can engage in is not the same for all countries. Some reporting cycles date back as far as the 1970s, thus well before NHRIs were
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Factors influencing NHRIs’ decision to submit alternative reports

Variations over submitting alternative reports might be explained by a series

of factors. First, as seen in the previous sub-section, there might be different
principled views as regards the institutional roles and the operational implications
of the concept of independence, leading to a different trade-off between inputting
to state reports and/or submitting alternative reports. This might be dependent
on leadership’s views, but other factors might be taken into account, such as the
overall state capacities and resources, notably in relatively small, developing
countries.

The NHRIs of Mauritius and Portugal, for instance, have a drastically diverging
understanding of the institutional boundaries or distribution of functions when

it comes to reporting. One perspective from interviews was that the former
contributes to the state report, based on an understanding of a specialisation of
roles amongst state actors (reporting coordinated by the NMIRF, while the NHRI
focuses on complaints).?>* Another view was that the NHRI did not need to produce
its own alternative report because of the good working relationship with the NMRF
and the fact that its comments were, thus, likely to be incorporated into the state
report.>>* For Portugal, the PDJ/Ombudsperson will resist commenting on draft
state reports and focus on alternative reports, although - like in Mauritius — its
primary activity is also complaints-handling.

In other words, similar mandates may be appreciated differently. Additional
evidence of this is that in these two countries, the NHRIs have been designated

as NPMs under the OPCAT, and both established a dedicated internal structure

in order to perform this task. In the Portuguese case, the data and knowledge
collected through the NPM activities play a significant role, and the aspects that
are highlighted in the alternative reports reflect situations that are brought to the
attention of the Office of the Ombudsperson mainly through complaints lodged by
citizens regarding the operation of public services. Both mandates form the basis
for the alternative reports.?*® In contrast, in Mauritius this information are drawn
upon in the state reports.3*®

Commenting on Mauritius’ approach, and referring to Paris Principles and General
Observation 14, the Sub-Committee on Accreditation of GANHRI reiterated for the
second time in 2021:

the importance for the NHRC to engage with the international human rights
system independently of government, [...including through] submitting
parallel or shadow reports to the Universal Periodic review, Special
Procedures mechanisms and Treaty Bodies [and] making statements during
debates before review bodies and the Human Rights Council. [...] The SCA
encouragel[d] the NHRC to engage effectively and independently with the
international human rights systems.?>’
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The National Human Rights Commission of Mauritius was nonetheless re-
accredited with A-status, showing that there might be a margin of appreciation for
NHRIs to decide on their preferred course of action with regards to international
reporting.

The state of play in Korea and Denmark appears more similar in terms of number
of reports. However, the number of reports does not mean that the two institutions
have the same appreciation of the relative importance of alternative reports in their
work, or devote the same amount of institutional energy in these processes. Such
strategic appreciation may change of over time. The NHRC of Korea increasingly
values and prioritises alternative reporting, explaining that ‘the Commission
submitting parallel reports to the international human rights treaty bodies is one
of the most important part of the works that the Commission conducts, and the
importance is becoming more evident as time passes’.?>® As such, it has created
an International Human Rights Division and other internal divisions are organised
according to thematic international treaties.

Conversely, the Danish NHRI, although diligently submitting alternative reports and
engaging with treaty bodies and the UPR through multiple channels, has been re-
considering the strategic prioritisation of alternative reporting in its work. As a DIHR
staff explained, ‘while engagement with the international human rights system is

a key NHRI requirement vis-a-vis the Paris Principles, we reflect on what we get
from our engagement with treaty bodies and with the UPR process to improve and
support the legitimacy of the system. We no longer want to tick boxes for the sake
of it. We now put additional work in what we find strategic to promote and protect
human rights. In this regard, interventions before the European Court of Human
Rights have become increasingly important’.?>° As such, the Institute’s ‘monitoring
department’ was renamed in 2022 into a ‘legal department’ (more on this in section
5 below).

NHRIs' propension to submit alternative reports also depends on other types of
assessments. The Portuguese Ombudsperson will submit reports to the treaty
bodies depending on factors such as staff availability and a consideration of what
contribution it could make to particular issues. It henceforth explained in its oral
statement under the third cycle of the UPR that its intervention (not backed up

by a more exhaustive alternative report) would ‘focus on key issues that intersect
the Ombudsman’s multiple mandates and the recommendations delivered by
the Human Rights Council on the last reporting cycle’.*®° Lack of resources may
also be constraining. In its report to the Human Rights Committee the Portuguese
Ombudsperson noted that:

Neither the Ombudsperson's designation as NHRI nor its appointment as
NPM were followed by measures (namely, the reinforcement of financial
and human resources) aimed at strengthening its monitoring functions.
As a result, new functions as the promotion of human rights, dialogue
with international institutions (UN bodies, Council of Europe and others),
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monitoring duties, visits, coordination, and reports are done by the same staff
that deals the traditional tasks of the Ombudsperson.3!

The new organisation resulting from the 2021 organic law now explicitly reflects
different dimensions of the PDJ/Ombudsperson’s mandate, namely its work as
the NHRI and the National Preventive Mechanism under the OPCAT. The hew
departments have specific competences in the fields of prevention against torture
(NPM), international relations office and development of studies and projects. The
International Relations Department performs the duties of the Ombudsperson as
NHRI. This Department is in charge of promoting harmonisation between internal
and international law, in the human rights area; preparing and presenting reports
required by international organisations; cooperating with international, regional
and local institutions responsible for promoting and protecting human rights and
coordinating the Ombudsperson’s international activities.

In other words, it may take time and advocacy for NHRIs initially first established
as an Ombudsman dealing primarily with complaints for maladministration to be
well equipped to perform all aspects of its added NHRI mandate. Reversely, an
NHRI such as the Danish Institute for Human Rights (first established in 1987) has
since its creation extensively invested its international engagement, and has found
ways to provide inputs to treaty bodies even before procedures for NHRIs inputs
were clearly established.*®? Such long experience, leading to internal procedures
for preparing reports, can further explain how an NHRI can keep a professional
level of engagement with international reporting while strategically prioritising
other types of activities. The resources that an NHRI needs to invest in international
reporting have also changed over time because the standing of NHRIs at the UN
has changed. As a DIHR staff explained:

At the beginning, we did everything big. We would send three people to
Geneva for each review. Also, Katharina Rose [CANHRI representative in
Geneva] had to fight to establish formalised avenues for NHRIs to be heard
by the Committees. NHRIs are now listened to with great attention. For the
recent CERD review of Denmark, we noticed that we had a great impact on
the concluding observations, even with a limited engagement. [...] Of course,
nothing is to be taken for granted, and each treaty body is different.?3

The NHRIs in Moldova use the opportunity of submitting alternative reports to
highlight issues which may not be present in the state report. For example, they
may focus on matters which are difficult for the government to accept, or can move
beyond the legislative or policy frameworks presented by the state in its report, to
include information on the impact or change on the ground.?**

The creation of NMIRFs may have helped creating more predictability in reporting
cycles and in turn routinise national stakeholders’ interventions around those. In the
case of Portugal, more alternative reports seem to have been submitted after the
establishment of the NMIRF. This may be coincidental, but interviewees did point
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to the fact that the transparent approach of the NMIRF may have helped creating
more shared awareness around international reporting, and enhanced the PDJ/
Ombudsperson Office’s sensitivity towards those processes. The Ombudsperson
mentioned that every year it receives from the NMIRF a plan with reporting cycles,
which enables it to organise its alternative reports. However, the same logic did not
lead the Mauritius’ NHRI to engage in alternative reporting — instead, the creation
of the NMIRF is used as a further justification for the Commission not to produce its
own reports.

While NMIRFs may have increased predictability in state reporting, the scheduling
of the reviews by treaty bodies themselves has proven disruptive, and has led to

a desynchronisation between state and NHRIs reports. In five pending reviews (at
the time of writing, May 2023), the state reports have long been submitted by the
governments of Denmark and Korea, yet the NHRIs have so far inputted to the
LOIPRSs, prior to reporting. As explained by the DIHR staff, the Institute waits for
the Committees to actually schedule the reviews before submitting its alternative
report, in order to provide an up-to-date assessment of the situation. To give

an example of the delays, in the case of the eighth CAT review of Denmark, the
DIHR submitted a report prior to the LOIPR in January 2018, the CAT Committee
published the list of issues in June 2018, the state submitted its report in December
2019, and the actual review was only recently scheduled - for November 2023.

Last, prioritisation of alternative reports over contributions to the state reports may
also reflect an assessment of the quality of the state report (as the above extended
quote from Korean alternative reports showed) and the state’s ability to listen

to NHRIs and CSOs. Some NHRIs in our study questioned the extent to which

the state reports reflected the opinions (where given) of the NHRI and others in
the drafting process. As the NHRCK in Korea noted, ‘not all comments from the
Commission are incorporated into the final draft of governmental reports’.**®> This
may be due in part to the stage at which the NHRI comments on the draft report:
‘Comments provided [by the NHRCK] are put to the report after going through

the decision-making process at the NMIRFs’.%¢ The NHRCK therefore considers

it ‘more effective to submit parallel/shadow reports to the treaty bodies’.>¢” In
Moldova, similarly, it was also noted that the comments of NHRIs may not be
incorporated into the state reports, particularly when it comes to issues that

are contentious or relate to the actual implementation of recommendations. In
Denmark, CSOs are reportedly ‘fairly critical’ of some aspects of the reporting itself,
underlying notably that the reports could be more detailed and that the quality of
answers to questions during the Geneva-based interactive dialogues remains ‘very
pOOF’.%S

NMIRFs reactions to NHRIs alternative reports

In none of the case studies do the NHRIs experience official backlash, let alone
reprisals, for engaging directly with international bodies - at least in recent years
and since the NMIRFs were established. This is not to be taken for granted, as
NHRIs around the world are regularly the object of attacks, official summons or
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sometimes prosecuted for submitting alternative reports or taking the floor in

UN fora.?®® NMIRFs’ representatives interviewed for this study either respectfully
acknowledged the right of NHRIs and CSOs to submit alternative reports, and in
some cases marked their appreciation of the comments and reports made by these
stakeholders. One of the Danish NMIRF representatives insisted that civil society
and NHRIs comments and alternative reports are welcome: they can provide
missing information, but also help the government preparing for likely questions
during the reviews. They also support the NMIRF in nudging implementation by
line ministries (see below section 3.4).37°

3. OFFICIAL DELEGATIONS

3.1 COMPOSITION OF OFFICIAL DELEGATIONS

The review of official lists of delegations for treaty bodies and UPR reviews*" shows
no records of NHRIs being part of official delegations. Some variations emerge
across case studies, for instance in terms of predominance of representatives by
ministries of justice (e.g. in Korean delegations) vs ministries of foreign affairs (e.qg.
in Danish delegations), or in terms of the overall number of delegates. In other
countries, leadership and main ministerial representation vary according to the
subject-focus of the review. Delegations’ sizes also differ: delegations tend to be
more compact for Mauritius and Moldova, and much more expanded for Denmark,
the Republic of Korea and Portugal.?”?

Delegations are mainly composed of ministerial representatives, but frequently
include other state actors, for instance representatives of the judiciary, thematic
governmental human rights focal points (such as the Commission for Citizenship
and Gender Equality in Portugal), parliaments, the police, etc. Interestingly, Korea
has at times attempted to identify two categories of participants in its delegations,
distinguishing official representatives from ‘advisers’, the latter category focusing
on participants independent from the executive, such as research institutes, CSOs
and parliamentarians. However, this practice has not been consistent in time (only
applied on handful of occasions), and in substance (parliamentarians have either
been identified as official delegates, or as advisers).?”?

3.2 NHRIS PARTICIPATION TO REVIEWS IN THEIR OWN CAPACITY

NHRIs' participation in their own right to international reviews is challenging to
track, as there is no UN centralised documentation on participants to reviews
other than the official delegations. Expect for the NHRI of Mauritius, which lack of
participation in reviews has been regretted by treaty bodies,>* there are evidence
of participation of the NHRIs of the other four countries.>”® There is also large
evidence across summaries and proceedings of reviews that treaty bodies value the
information provided by NHRIs, and whenever possible predicate or substantiate
their questions to the official delegation based on NHRIs data and information.

At the UPR, NHRIs contributions are duly reflected in UN compilations of
stakeholders’ information, that serves as a basis for many UPR reviewing states to
prepare their comments.
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With the voice of NHRIs now solidly established and appreciated in the context

of international reviews (see Chapter 1, Section 2), the need for NHRIs to travel

in numbers to Geneva has been less pressing. Some NHRIs have also developed
new practices that are assessed as particularly impactful. For instance, prior to the
third cycle UPR of Denmark, the Danish Institute for Human Rights together with
the UPR-Committee consisting of CSOs invited Copenhagen-based embassies to
a briefing in order to share its views and advocate for messages to be passed on by
reviewing states during the interactive dialogue, or through prior questions to be
submitted to Denmark. The development of digital tools for participation in reviews
further led NHRIs to ponder the need for traveling to Geneva. As a DIHR staff
commented, ‘during the COVID19-crisis, we also discovered that online participation
can be impactful.’® All this points to a less acute need to necessarily rely on
physical participation, and to a diversification of NHRIs’ modes of interventions at
the occasion of state reviews.

4. FOLLOW-UP TO RECOMMENDATIONS FROM SUPRANATIONAL BODIES
This section presents findings on NHRIs-NMIRFs interactions in the process of
following up to recommendations. It first looks at the matter from the standpoint

of NMIRFs (NMIRFs’ involvement of NHRIs in follow-up activities) and then from
the perspective of NHRIs (NHRIs' views and involvement on national follow-up to
international recommendations).

4.1 NMIRFS TOOLS FOR FOLLOW-UP AND IMPLICATION OF NHRIS

NMIRFs’ follow-up mandates and tools

As set out in Chapter 2, the NMIRFs in the case studies have heterogenous
mandate/authority, practices and tools for ensuring follow-up to recommendations
from supranational bodies. The Danish and Portuguese NMIRFs, which secretariats
are located in the Ministries of Foreign Affairs, have no authority to instruct
implementation by line ministries. They also do not have recommendations
implementation plans, nor dedicated software to record recommendations and
track implementation by line ministries. Having said that, the Portuguese National
Human Rights Committee adopts an annual action plan (more related to national
human rights implementation than follow-up, see section 6) and the Danish
Interministerial Human Rights Committee is piloting an initiative to focus on a
select number of recommendations. Dissemination and attribution of follow-up
responsibilities happen through email exchanges, and sometimes meetings if
necessary. Both countries have submitted UPR mid-term reports under the first and
second cycles of the UPR.?”7

Moldova and Mauritius both have national human rights action plans setting

up national human rights objectives, recently complemented by digital
recommendations follow-up platforms. In Moldova, the NMIRF is in charge of both
types of implementation work: the National Human Rights Council has a broad
mandate that includes a responsibility for the development of national policies
(NHRAPSs) that take into account the most recent international recommendations
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at the time plans are developed, as well as of more short-term sets of measures

for the implementation of international and regional recommendations that are
issued in the meantime. For instance, with respect to CEDAW, recommendations
from the Committee in 2021 were sent to the Ministry of Health, Labour and Social
Protection. The Secretariat, with the Ministry, developed a matrix of actions which
was approved by the Council. Monitoring takes place twice a year. This process of
communication and dialogue every six months facilitates better engagement of the
authorities in the process.

In other words, the Moldovan NMIRF maintains both long-term NHRAPs that only
reflects on most recent international recommendations, as well as more short-term
and targeted recommendations implementation plans. A representative explains
why:

Realistically and with experience, we have come up with this efficient
practice: On one hand, there is one overarching national human rights action
plan, valid for four years, approved by parliament that sets obligations for
various actors (executive, legislative, judiciary, local authorities...), with an
annual reporting obligation; in parallel, the sets of ‘implementation tools’ or
instruments to follow-up on recommendations are more flexible and more
short-term. Many recommendations are actions that can be ticked as done or
not—they may be more concrete than the ambitious objectives of the national
action plan. As such, more short-term action plans may work better for their
implementation.

Of course, when we prepare the new national action plan, we also look at

the received recommendations. For instance, we are currently evaluating
Moldova's third National Human Rights Action Plan (2018-2022) and
deciding on the next human rights policy framework. It is obvious that the
next policy will also reflect upon the UPR recommendations that the country
has just received.?’®

The Council's anchoring in the Prime Minister’s office/Chancellery reportedly
facilitates implementation. According to an NMIRF staff:

coordination of implementation is based on the administrative authority
and encouragement, not on sanctions. The Secretariat is not there to punish
non-compliant line ministries. It would be possible to make notes to the
political leadership if certain things did not work well to make other actors
accountable. However, this has yet to be necessary in practice as all actors
understand the terms of our international obligations and commitments.?”®

The Council's work is technically supported by an online platform to follow up

and monitor recommendations, which is publicly accessible.*®® Moldova has not
submitted any UPR mid-term report.
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In Mauritius, the NMRF disseminates recommendations from the international
and regional bodies among the members of the NMRF at least every six months.
Mauritius has a National Recommendations Tracking Database, although yet to
be fully operationalised, developed with the support of the OHCHR. The broader
National Human Rights Action Plan, covering 2012-2020, incorporates both
national and international obligations, and noted certain Concluding Observations
from treaty bodies recommending amendments to legislation.?®' Because the
responsibility for monitoring both the NHRAP and international obligations

(the NMRF) falls within the same unit within the Ministry of Foreign Affairs, this
facilitates coordination and synergy between the processes.

Last, the Korean NMIRFs are diverse and do not have a single centralised
procedure for follow-up, nor an online platform to track recommendations and
follow-up. Nonetheless, the Human Rights Bureau at the Ministry of Justice, which
coordinates reporting and follow-up for three treaties and the UPR, has produced
two UPR mid-term reports. It appears to have a system in place for considering
international recommendations and if possible, integrating them in the NHRAPs of
Korea. In the second UPR mid-term report, Korea explains that:

In the same manner as the first UPR, the Government went through
procedures to incorporate the recommendations of the second UPR into the
second National Action Plan on Human Rights, which was already adopted
in 2012; the policy agenda for the accepted UPR recommendations was
specified and plans for implementation were prepared in July 2013. Most of
the UPR recommendations turned out to overlap with the recommendations
of the existing treaty body system. Since the overlapping content was
previously reviewed by appropriate authorities and the policy agenda was
adopted during the preparation of the second National Action Plan on Human
Rights, there are not a lot of additional agendas that have been altered after
the recommendations of the UPR were issued.38?

NMIRFs’ involvement of NHRIs in follow-up activities

In their activities to follow-up on concluding observations and other
recommendations, NMIRFs may involve NHRIs. For example, public consultations
are organised by the Permanent Secretariat of the National Human Rights
Council in Moldova with the NHRIs, parliamentarians and CSOs after the
examination of the reports at the UN and receiving recommendations. During

the consultations are discussed the next steps for the implementation of the
recommendations, as well as the proposals/recommendations made by the
NHRIs in these processes. The NHRIs may have projects directly with the relevant
ministries for the implementation of some of the recommendations. These public
consultations enable coordination of these various activities. As explained by a
NHRC staff, ‘it is still possible, and in fact very beneficial, to consult with external
stakeholders — including the NHRI and CSOs - to identify measures to follow up
on recommendations. We have realised that the broader the consultation (not in
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time, but in the number of CSOs involved), the more efficient the implementation
measures. 38

In Denmark, the Interministerial Human Rights Committee solicits the Danish
Institute for Human Rights’ as well as civil society’s inputs and assessments as

to the implementation of the recommendations. After the 2021 UPR review, for
instance, the Committee convened a meeting with the Institute and civil society
before finalising the list of accepted or noted recommendations. It also asks

inputs from national stakeholders when drafting its follow-up report to treaty
bodies.?®* The Committee recognises civil society and the NHRI as important
actors to advance change in the government’s policy and in parliament, and in turn
help raising the level of implementation of the recommendations in view of the
reporting cycle. The DIHR, alongside civil society, can use its own advocacy tools
and leverage its institutional position. Such positive synergies are reportedly in
part conditioned by the personal commitment of civil servants. There have been so
far regular alignment and a shared willingness to trigger actual recommendation
follow-up amongst the Committee’s Secretariat staff, the DIHR and civil society, but
interviewees noted that this might in part be boosted by the strong commitments
for follow-up of the Committee’s Secretariat staff.

In Portugal, there has for long been less expectations on the side of the National
Human Rights Committee that the PDJ/Ombudsperson would take an active
role regarding follow-up, except under the CAT. However, this may be changing.
As one NMIRF representative pointed that ‘apart from the CAT, under which the
Ombudsperson has a specific mandate as National Preventive Mechanism, there
has been less attention and resources for international issues: its core mandate
is to deal with complaints at the national level. Having said that, as an NHRI the
Ombudsperson has a role to play for all other treaty obligations: it is increasingly
aware of this role and keen on expanding beyond the traditional main role in
complaints-handling’.?8>

In contrast, in Korea, state authorities appear to rely in part on the NHRI to track
implementation of the recommendations. The NHRCK is requested to provide
information to the relevant government authorities when the latter are reviewing
progress on implementation.3®

Digital tracking tools can be useful avenues for NHRIs to contribute views to follow-
up. When they are online and public, these databases can a minima be viewed

by NHRIs. However, in many cases NRTDs are not publicly accessible. In part this
may be temporary, as in Mauritius. Nonetheless, in the meantime, it is reported
that the National Human Rights Commission is invited to attend the NMRF where
monitoring of implementation of recommendation takes place.?®”

In Moldova, not only is the database public (monitor.drepturi.md), it also permits
the NHRI to contribute in various ways. The National Human Rights Council’s
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Secretariat presents information collected from the ministries and government
authorities to OHCHR to populate the database. It enables NHRIs and CSOs to
post comments and make a separate evaluation (1-5, 5 fully implemented) on

the recommendations. It has been noted that the current OPA has highlighted

the importance of monitoring and conducting this evaluation.*®® The NHRI has
made use of this opportunity, posting comments and providing scores, particularly
with respect to aspects of its operation and mandate, and sporadically on other
issues. Its inputs offer alternative perspectives (for example noting delays in the
adoption of legislation) but so far very little information has been provided by the
government.

4.2 NHRIS’ VIEWS AND INVOLVEMENT ON NATIONAL FOLLOW-UP TO
INTERNATIONAL RECOMMENDATIONS

NHRIs’ prioritisation of monitoring of recommendations implementation

The practice of NHRIs in the case studies vary as regards the extent to which they
monitor the implementation of international and regional recommendations by
the government. Some NHRIs comment on the role of the NMIRF in this process,
others not.

The NHRIs of Mauritius and Portugal invest very little in monitoring implementation
of international recommendations. In Mauritius, the annual report of the NHRC
limits itself to references to recent state reports and concluding observations.

It draws upon information provided by the NMRF when setting out the status of
reporting, and does not add its own comments to it. For example, the NHRC's
Annual Report 2020 notes:

The Combined 2nd and 3rd Periodic Report to the Committee on the Rights
of Persons with Disabilities was submitted in October 2020 and will be
examined by the Committee in 2021. Mauritius reported on the follow-up

to the Concluding Observations of its last Report to the Committee on the
Elimination of All forms of Discrimination against Women in November 2020.
Mauritius presented its combined 9th and 10th Periodic Report under the
African Charter on Human and People’s rights in February 2020. The African
Commission has not yet published its Concluding Observations on the
Report.?®°

Having said that, releases of annual reports are an occasion for interactions
between NHRIs and the NMIRFs. In interviews, it was noted that the Mauritius
NMREF invites the NHRIs on the release of their annual reports to engage with

it at that stage. In turn, the NMRF in Mauritius uses the information provided by

the NHRIs in their annual reports to inform its own reports. Furthermore, beyond
the NHRC, other independent human rights institutions of Mauritius may make
more ample references to international law. The Annual Report 2020-2021 of the
Ombudsperson for Children’s Office, for example, makes extensive reference to the
CRC and CRPD provisions, but not to the reporting process.?®°
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In Portugal, the most recent annual reports of the PDJ/Ombudsperson do not

refer to international recommendations — nor to e.g., the jurisprudence of the
European Court of Human Rights.?' Its latest, distinct report as NPM refers to one
recommendation of the UN Subcommittee on Prevention of Torture in a footnote,
in support to its own recommendations, as well as to jurisprudence of the European
Court of Human Rights and of the European Committee for the Prevention of
Torture®? However, the PDJ/Ombudsperson reported taking an integrated approach
between international recommendations and its own complaints-handling
activities. For example, it may receive a complaint the subject matter of which deals
directly with a recommendation from a treaty body. When it engages with the state
authorities over the complaint the PDJ/Ombudsperson will remind them of the
recommendation from the UN.

The NHRIs of Denmark, Korea and Moldova pay closer attention to international
recommendations. They do not systematically track the implementation of every
single recommendation. Neither have they developed off- or online tracking tools
to measure implementation akin to, e.g., the English®*** and Norwegian®* NHRIs’
trackers. Yet a review of their annual and international reports shows a consistent
attention to supranational recommendations, and their activities include raising
awareness on the adoption of concluding observations through events, media and
publicity, and inviting members of the treaty bodies to in-country meetings.?°*

Alternative reports to the supranational bodies are occasions to review how
recommendations have been implemented by the government.>*® Certain types
of international submissions are dedicated to this monitoring exercise. The Danish
Institute for Human Rights, for instance, is one of the rare NHRIs that submitted a
voluntary mid-term report under the UPR, during the second cycle.>” It has also
used in three occasions, under the CAT and the ICCPR, the possibility to send
independent information as part of the follow-up procedure developed by treaty
bodies, which consists in flagging as part of their concluding observations a select
number of concluding observations on which the reviewed state has to send follow-
up information within a year.?*® The Moldovan and Korean NHRIs also sent follow-
up information on one occasion each, to the Committee on Economic, Social and
Cultural Rights.>%?

Annual reports of the NHRIs of Denmark, Korea and Moldova primarily focus on
national dynamics of implementation, yet they also include numerous references
to international recommendations and are thus used to hold governments
accountable for their (in)action. Three types of mention to international
recommendations are regularly found.

First, NHRIs typically refer to international recommendations that comfort their
own recommendations to the government, based on concerns revealed through
complaints-handling or documentation and research. For instance, the 2021
annual report of the National Human Rights Commission of Korea details legal and
practical reasons why the Minister of Justice should ‘delete status offender-related
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provisions form the Juvenile Act and find alternative ways to guarantee juvenile
welfare’, and concludes its argument by recalling that the Committee on the Rights
of the Child also recommended that status offender provisions be abolished #%°

Second, NHRIs may directly relay non-implemented recommendations made by
a treaty body. In his 2021 annual report, the Ombudsman of Moldova calls on the
government to:

urgently undertake the necessary measures to ensure the implementation

of the obligations assumed by ratifying the UN Convention on the Rights of
Persons with Disabilities and the recommendations of the UN Committee on
the Rights of Persons with Disabilities, regarding ensuring access to social
infrastructure and services, including electronic ones, that meet the standards
and needs of people with disabilities !

Third, on occasions, the NHRIs may commend the state for implementing a
recommendation. In its 2020 annual report to the Parliament, the Danish Institute
for Human Rights notes that:

The Danish Parliament has decided to repeal the requirement that recipients
of unemployment benefits hold a residence permit. The residence
requirement meant that a person was entitled to unemployment benefits

if they had resided in Denmark for five out of the preceding 12 years. This
change in policy came in the wake of a recommendation from the UN
Committee on Economic, Social and Cultural Rights in October 2019 that
Denmark remove the residence requirement.4%?

NHRIs’ procedures for monitoring follow-up

NHRIs have developed various procedures to check the degree of implementation
of recommendations. The OPA in Moldova gathers information from sources
outside of government in order to cross-check data on implementation for its
annual reports and monitoring. When participating in the NMIRF on issues of
implementation, the OPA will provide information with respect to itself but not on
other recommendations which did not relate to the NHRI. The OPA considered
gathering information on the latter to be the state’s responsibility. It may support
the process by recalling ministries of relevant recommendations. For instance,
recommendations from the CEDAW Committee in 2021 were sent to the Ministry of
Health, Labour and Social Protection.

The NHRC of Korea interrogates the follow-up reports of the state and asks
questions at the national level. It has requested the government provide it with any
reports the state authorities have written on implementation. For example, with
respect to CAT:
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The NHRCK requested the Ministry of Justice for Korean government’s
implementation reports to the Committee on the concluding observations
on the third to fifth periodic reports of Korea ... and other implementation
data. However, the Ministry of Justice answered as non-existence and non-
retention, respectively.*®®

Both the Korean NHRI and that in Moldova, initiate engagement with CSOs around
implementation of international standards, considered in respect of the latter,

to be necessary when the government’s involvement of CSOs in processes has
been found to be wanting#°* In order to carry out its goal of promoting ‘domestic
implementation with international human rights norms’,%°> the NHRCK organises
discussion and conferences focusing on the domestic implementation of
international treaties.

NHRIs recommendations for enhancing NMIRFs follow-up procedures

It is important to note that NHRIs' calls to follow-up on international
recommendations are usually addressed generally to the government/the
parliament or to specific line ministries. Annual reports never mention the NMIRFs’
activities specifically: they do not make recommendations on how to improve
follow-up mechanisms, nor do they comment on the annual reports of NMIRFs
where they exist (Moldova and Portugal), thus limitedly holding them accountable
for their follow-up activities.

There are nonetheless occasional calls by NHRIs to step up follow-up procedures
by NMIRFs. Following the participation of the Moldovan Deputy Ombudsman to a
2022 meeting of the National Human Rights Council, the OPA indicated in a press
release that:

the Deputy Ombudsman reiterated at the sitting the need to create at national
level a mechanism to monitor the implementation of recommendations from
international mechanisms for the protection of human rights. That action has
its origins in the OPA analyses which show that most of the recommendations
submitted by the UN Committees, on the basis of the Conventions, do not
find practical implementation in national politics.4°®

Inits 2021 UPR alternative report, the Danish Institute for Human Rights
recommended the Danish government to step up human rights implementation
and upgrade its NMIRF. The DIHR report indicated that:

Though Denmark upholds a high level of human rights protection, there

is no systematic and strategic approach to the implementation of human
rights recommendations. No systematic and public evaluation is carried out
when Denmark receives concluding observations from UN treaty bodies,
recommendations from special procedures or recommendations through
individual communications. [...]
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Recommendation: Ensure that the inter-ministerial working group on human
rights establish a clear procedure for following up on recommendations from
human rights mechanisms in cooperation with civil society actors and the
national human rights institution *”

In the same vein, in 2019, the UN Committee Economic, Social and Cultural Rights
had recommended Denmark to ‘ensure that effective mechanisms, such as the
interministerial human rights committee, [...] monitor the implementation of
recommendations made by the Committee and other human rights mechanisms. %8

In the Republic of Korea, the NHRCK has co-drafted the pending Framework Act on
Human Rights Policy. It foresees a mechanism for the NMIRF-to-be to systematise
follow-up. Follow-up action plans would have to be presented to the NMIRF within
six months after the completion of an international review. The pending bill also
foresees that the ‘State and local governments shall endeavour to implement the
recommendations of international human rights organizations and reflect them in
their human rights policies. %

5.INTERACTIONS RELATED TO OTHER TYPES OF INTERNATIONAL
PROCESSES

5.1 COUNTRY VISITS AND INDIVIDUAL COMMUNICATIONS

The NHRIs in this study engaged with UN special procedures when they visited the
country. This included in the preparation of those visits, such as the DIHR which
sent pre-visits briefs, suggested meetings and held briefings/debriefings, including
for the general public in some cases, as for the visit in March 2016 of the Special
Rapporteur on freedom of religion or belief, Heiner Beliefeldt.*'® The NHRIs will
meet with the special procedure mandate-holders during their visits*" These have
been used by NHRIs as opportunities to highlight their own recommendations

and responses by the state.*? For example, Moldova's Peoples’ Advocate Office
highlighted to the Special Rapporteur on Human Rights Defenders that its
recommendations in its reports were not discussed in parliament.*"® Beyond these
visits, there has been other engagement, for example, by submitting comments on
draft guidelines developed by the special procedures

NHRIs in this study did not initiate cases on behalf of victims to the individual
communications process at the UN or regional levels. The only case reportedly
brought by an NHRI appears to be in 2017, when the NHRCK submitted a complaint
to the UN Working Group on Enforced or Involuntary Disappearances, regarding
repatriation of individuals who were held in North Korea#*"® There is also limited
involvement in monitoring the implementation of any decisions adopted by these
bodies in respect of communications submitted by others. In part this may be

due to the nascent processes for implementation and monitoring and which have
principally focused on follow-up to reporting mechanisms, with communications
yet fully to be considered.
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Some of the NHRIs in our study did intervene as third parties and submitted
amicus briefs before regional bodies. The DIHR, for instance, has in the last five
years occasionally intervened as third party in cases before the European Court
of Human Rights,*"® and monitors and advocates for the implementation of

the Court’s decisions. It maintains an online database of decisions taken by the
European Court of Human Rights, national courts in human rights cases, as well
as decisions taken by treaty bodies in context of individual communications#”

The PDJ/Ombudsperson of Portugal, acting as NPM, also reports monitoring the

implementation of decisions by the European Court of Human Rights, including
their ‘judicial aspects’ and ‘practical consequences’, for decisions that affect not
only the petitioner but reflect a problem observed at a wider level #®

The NHRC of the Republic of Korea stands out for recommending ways for the

government to enhance implementation of decisions. It has notably recommended

that the government uploads the decisions to the official gazette and adopts

legislation to implement the decision#” In its 2018 alternative report to the CERD

Committee, the NHRCK as spelled out in more details its efforts to suggest a

systemic follow-up to international decisions by the government, and the negative

response received from the latter:

The State, contracting party to the Convention, has an obligation to
dutifully implement the recommendation of the Committee; however,
without any institutional facility to enforce the implementation of individual
communications by UN treaty bodies, it is hard to ensure effective remedies
including compensation for the individuals in reality.

On September 8, 2016, the NHRCK advised to adopt legislative and
administrative measures to ensure effective implementation of the opinions
regarding the individual communications by UN human rights treaties
including appropriate compensation to the petitioner.

However, the government replied that it would not accept the advice on
the ground that, under the current domestic positive law, the case bears

no liability for compensation as it ensues only when a breach of contract or
illegality is acknowledged. It also added that it would discuss the measures
and procedures to implement the communications by international human
rights instruments in the process of legislation of rules and regulations
regarding human rights.

Thus, an institutional mechanism to ensure the implementation of the

individual communications needs to be set in place as soon as possible so
that effective remedies including personal compensation can be reviewed.*?°
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5.2 PROMOTION OF INTERNATIONAL NORMATIVE STANDARDS AND
RATIFICATION

State positions on the development of international standards

In the case studies, standing NMIRFs regularly act as vehicles for the definition of
the country’s position as regards the development of new international standards.
This can primarily aim at associating line ministries in the process, but also offer
avenues to involve NHRIs and civil society.

The Portuguese National Human Rights Council is formally tasked to ‘ensure

the coordination of the various ministries with a view to defining the national
position in international human rights bodies’, and ‘counts on the participation of
other public and private entities, as well as representatives of civil society, so that
[Council's] action has a national dimension’ #' As such, its working groups have
been instrumental to decide, with a wide range of state and non-state actors, and

in the presence of the PDJ/Ombudsperson, the position of Portugal on potential
new human rights treaties on the rights of elderly people, and on business and
human rights. The Council's annual meeting with CSOs is also helpful to prepare
international initiatives of Portugal: the December 2022 meeting of the Council with
CSOs focused on mental health and human rights, and directly feeds the resolution
that Portugal presented in March 2023 at the UN Human Rights Council #%?

In Denmark, the Interministerial Human Rights Committee has also been used, in
practice, as a platform for consultations ahead of the resolutions negotiated at the
UN level — but only with line ministries. Having said that, there are numerous joint
initiatives taken by the Ministry of Foreign Affairs of Denmark and the International
Division of the Danish Institute for Human Rights. This includes running of
international capacity-building projects around the world, for which the DIHR is

in part funded by the Ministry, as well as joint initiatives around the promotion of
normative developments, notably for promoting anti-torture norms and bodies,*3
ensuring that human rights are recognised as an integral part of the Sustainable
Development Goals,** or promoting an agenda for the development of norms on
new technologies’ impact on human rights#?° In interviews, both NMIRF, NHRI and
CSOs representatives pointed out synergies when promoting human rights abroad:
as captured by a CSO staff, ‘the foreign dimension of human rights is ‘an easier
discussion to have than human rights in Denmark’.#2¢

Such good relations as regards international promotion of human rights standards
abroad can be challenging to understand, as it is distinct from the national work of
the NHRI. The 2017 re-accreditation of the DIHR was deferred in part to answer the
Subcommittee of Accreditation initial questions on the fact that the international
work of the DIHR is more than four times what is provided for its core NHRI work,
with funding received from the Danish Ministry of Foreign Affairs. It noted that
‘such funds should not be tied to donor-defined priorities but rather to the pre-
determined priorities of the NHRI' so that the do ‘not impact on its real or perceived
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independence’.*?’ Following clarifications, those comments were not included in
the Subcommittee’s 2018 re-accreditation decision.

NHRIs may still act as a space for discussing normative developments with
national stakeholders. For instance, in November 2022, the National Human
Rights Commission of Korea drew together UN agencies, CSOs and other NHRIs to
discuss the drafting of a UN Convention on the Rights of Older Persons, using this
event as an opportunity to discuss the draft proposed by the NHRCK 428

Development of international guidance on NMIRFs

One area of international normative developments of direct relevance to the
present study is the ongoing creation of standards and guidance on NMIRFs. On
this topic, there is so far little interactions between NMIRFs and NHRIs, despite
four of the states selected as case studies playing a role in this field. Portugal chairs
the Group of Friends on NMIRFs, of which the Republic of Korea and Denmark

are members. Portugal, Denmark, Mauritius and the Republic of Korea were co-
sponsors of resolution on NMIRFs adopted by the UN Human Rights Council in
2019 (A/HRC/RES/42/30). For the 2022 resolution, Portugal, Mauritius and the
Republic of Korea were co-sponsors (A/HRC/RES/51/33). There is no indication
that these countries consulted their NHRIs during the drafting process. Ahead

of the 2022 resolution, the Danish Institute for Human Rights co-organised a
seminar with the OHCHR and the Geneva Human Rights Platform and reiterated
the need to introduce language in the resolution on NHRIs-NMIRFs distinct and
complementary mandates and interactions, yet, in the absence of a state taking up
on its proposals, this did not make it through in the resolution.

Compounding factors are that 1) most of drafting of the resolutions on NMIRFs is
done by the main sponsors (Paraguay and Brazil — two countries with no GANHRI-
accredited NHRIs), and that 2) participation in the Group of Friends is mostly
Geneva-focused, with various degrees of capitals’ involvement. For instance, while
the NMIRF of Portugal actively contributes to the international agenda on NMIRFs,
the NMIRF of Denmark is not involved in international standards developments on
this topic. While the Republic of Korea is a part of the Group of Friends and co-
sponsor resolutions, the country itself has no standing NMIRF.

As such, GANHRI's Secretariat, that represents NHRIs in Geneva, would be ideally
placed to ensure that the impact of NMIRFs on NHRIs is duly reflected upon in
resolutions and guidance. So far, however, GANHRI's concerns vis-a-vis the UN's
promotion of NMIRFs (the possibility that it might compete with the agenda on
NHRIs) has led it to refrain from engaging with the NMIRFs agenda altogether,
rather than discussing the opportunities and challenges it could represent for
NHRIs.
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Ratification of international and regional human rights treaties

As per the Paris Principles, NHRIs shall ‘encourage ratification of the above-
mentioned instruments or accession to those instruments’. Consequently,
GANHRI's Subcommittee on Accreditation has for instance regretted that the
Danish Institute for Human Rights ‘is not explicitly mandated with responsibility to
encourage ratification or accession to international human rights instruments. While
acknowledging the activities the DIHR undertakes in this regard in practice, the
[Subcommittee] encourages the DIHR to advocate for amendments to its enabling
law to make this mandate explicit.4%°

This does however not prevent the Danish, but also the Korean and Moldovan,
NHRIs to raise ratification issues when need be**° In their most recent annual
reports, the Korean and Moldovan NHRIs indicate that they advocated for the
ratification of optional protocols accepting individual communications. This does
not appear to be the case for the Portuguese and Mauritian NHRIs.

The NMIRFs play an increasing role in ratification processes, which seems

aligned with their mandates. In Mauritius, the NMRF is reportedly leading on the
coordinating of stakeholders around ratification of particular instruments, involving
line ministries and the NHRIs.**' The NMRF can trigger the discussion and thereby
prompt the lead ministry to move towards ratification.

If both NHRIs and NMIRFs are to play a role on ratification matters, and if the
NMIRFs are a conducive channel for the state to proceed towards ratification,

it would make sense that NHRIs would engage with NMIRFs on the issue of
ratification of international and regional treaties — including optional protocols, as
well as aim at lifting reservations entered at the occasion of ratifications, where
relevant.

5.3 NATIONAL LAW REVISION AND HARMONISATION WITH INTERNATIONAL
LAW

Case studies put to the fore evidence that the use of international human rights
law and treaties by NHRIs clearly goes beyond reporting and follow-up. Other
compliance strategies are used, that appear to supersede reliance on international
reporting and follow-up as a driver for compliance.

NHRIs promotion of legal harmonisation with international standards

One of the key strategic approaches adopted by the Danish, Moldovan and Korean
NHRIs is to apply international and regional law as a reference framework for
reviewing national laws and policies, and as a guide for elaborating practical
strategies to enhance human rights enjoyment. For example, one of the Republic
of Korea’'s NHRI's three strategic goals in the Commission’s Strategy of Action

for Promotion of Human Rights (2021-2025) is ‘Strengthening domestic
implementation of international human rights norms’. As its 2021 Annual Report
notes, the NHRCK:
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continued to make recommendations and express opinion with regards
to government policies and laws so that they are consistent with the
International Convention on the Elimination of All Forms of Racial
Discrimination and other international human rights standards.**?

In this context, NHRIs' legal analysis, notably of upcoming new legislation and
policies, is an important tool, and one that appears to be rather based on treaty
bodies’ general comments than on their recommendations to states. General
comments offer a more in-depth interpretation of treaty provisions, that can be
helpful to assess the details of a draft legislation. For instance, the 2021 annual
report of Moldova's OPA /Children’s Ombudsman contains a 100 page-review of
select aspects of children’s rights, which amply take the CRC Committee’s general
comments as reference point for the analysis.*** The OPA undertakes analysis of
draft laws, ex officio, given the failure by government to comply with the provision
in legislation that the government should consult with the OPA on draft normative
acts. 434

In Denmark, the DIHR’s main strategic use of international human rights law is in
connexion to its advice and legal research. A principal task of the DIHR is to submit
views as part of the legislative consultation processes, and consider whether a
draft bill complies with human rights law. The DIHR submits over 80 consultation
responses every year** While the DIHR continues reporting to the UN committees,
a more resolute use of international systems pertains to legal arguments and

legal interventions they offer. It has also decided to invest in legal interventions

in court cases, in particular through third party submissions at the European

Court of Human Rights.#*® Although the Institute has always based its activities on
international law, it has strategically emphasised in recent years the legal basis for
its work — in an attempt to deplete accusation of politicisation.

This case also shows how strategic emphasis on one use of international law

rather than another may be influenced by views of the NHRI leadership as well

as an assessment of the political context and how helpful treaty bodies or UPR
recommendations are in this context. In Denmark, over the last two decades, there
has been an increasingly critical take amongst political and legal circles as regards
international and regional human rights bodies.**” While much of the criticisms have
been targeted toward the European Court of Human rights**® and UN treaty bodies
are generally regarded with relative indifference,**° the latter are occasionally

the focus of criticisms too. Most of the controversies surrounding the work of the
treaty bodies concerned cases brought against Denmark at the UN Human Rights
Committee on the reviews of asylum requests by the Refugee Appeals Board,
around 2016-201744° The DIHR Executive Director at the time, Jonas Christoffersen,
condoned and added to those critical voices,*' and suggested that national
legislators could frame human rights law nationally — taking a strategically different
approach than his predecessor.4?
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The standpoint of Danish human rights CSOs vis-a-vis international law is

also important to note in this regard. Due to an understanding of the national
institutional and political context (including the lack of follow-up mandate

of the NMIRF), their main strategic plea is not recommendations follow-up:

it is to incorporate international provisions in Danish law.*** Responding to

CSOs' persistent requests in that direction, the government appointed several
committees, in 1999 and again in December 2012 to consider the implications

of incorporating human rights instruments into Danish law. The 1999 committee
found that the ICCPR, the ICERD and the CAT should be incorporated in national
law, whereas the 2012 committee had a more divided outcome in its August

2014 final report.## Six committee members (out of 15) - amongst whom the
above-mentioned DIHR Executive Director - recommended the incorporation of
the ICCPR, the CRC, the CRPD, the CAT, the ICERD and the CEDAW into Danish
law**5 However, the government explained that ‘against the background of the
report and subsequent public consultations, [it] decided not to incorporate further
human rights instruments into Danish law’**® The country did accept the individual
complaints procedures under the CRPD (2014) and under the CRC (2015), but
incorporation did not happen and remains a primary plea of civil society. An
interviewed CSO representative in fact connects the creation of the NMIRF in
December 2014 to the August 2014 expert report on incorporation: ‘As Denmark
refused to incorporate treaties into Danish law, the creation of the NMIRF was partly
a response aimed at showcasing the seriousness of Denmark vis-a-vis international
standards’#’

NMIRFs’ roles in legal harmonisation

It would stand to reason that a fully realised NMIRF would be mandated to play

an active role in analysing and revising national laws with regards to accepted
international standards. This is not part of the Danish Interministerial Human Rights
Committee’s mandate, which is paradoxical given the context of its establishment
(see previous sub-section). The UN Committee on Economic, Social and Cultural
Rights has expressly called on the Committee to ‘(a) scrutinize the compliance of
draft laws with its Covenant obligations; (b) assess the impact of laws and policies
on economic, social and cultural rights’#4®

In other case studies, law revision is expressly part of the mandate of the NMIRFs,
but is not necessarily acted upon with the same degree of prioritisation and
standardisation of procedures — and involvement of the NHRIs. In Portugal, the
legal basis of the National Human Rights Committee foresees that Committee’s
responsibility includes to ‘propose the adoption of internal, legislative or other
measures necessary to fulfil international human rights obligations’#*° The
Council’'s annual plans frequently provide for a generic action point foreseeing

the ‘adoption of internal, legislative or other measures necessary to comply with
international human rights obligations’ #°° However, this is a passing reference, and
most activities are rather oriented towards international reporting and participation
in international forum, for which the action plans are more detailed. The review

of the NHRC's activity reports confirms that legislative harmonisation is not

88



CHAPTER 3 - INTERACTIONS BETWEEN NHRIS AND NMIRFS IN PRACTICE

prioritised. In theory, nothing prevents the NHRC from deciding in the future to set
up dedicated working groups on legal harmonisation and take advantage of the
representation of the parliament amongst its members (as observer) to invest more
in legislative harmonisation with international standards.

In Mauritius, the National Mechanism for Reporting and Follow-up would appear to
lead on the coordinating of stakeholders around law revisions.**' For example,

Government has not yet taken any policy decision to repeal section 250 of the
Criminal Code regarding consensual homosexual activity (Recommendations
145 to 147). The NMRF is, however, actively coordinating efforts especially
with NGOs and other countries towards finding the most appropriate
solutions to this Human Rights issue .**?

However, whilst some issues regarding the non-alignment of national laws with
international treaties is part of the work of the NMRF, and the matters will always
be discussed at the level of the NMREF, it will ultimately fall to a line ministry or the
Attorney General's Office to take the lead.**3

The Protection of Human Rights Act provides the NHRI with a broad mandate,
including to comment on legislation. Inits 2021 Annual Report, the NHRC

has factually reported the adoption of a series of laws on e.g. social benefits,
cybersecurity and the independent broadcasting authority. However, these have
reportedly been adopted or amended without critical comments.*>* According to
the NMREF, ‘the NHRC does not publicly engage in commenting on legislation’ #>°

For the Republic of Korea, Article 20(1) of the National Human Rights Commission
Act provides that the head of a state administrative agency or a local government, if
they are aiming to introduce new or amendments to legislation and such changes
may affect the protection of human rights, should notify the NHRCK in advance.

As there is no NMIRF as such and government ministries are responsible for
introducing legislation, the NHRCK acts as a repository for receipt of information
with respect to both domestic law and compliance with international standards. It
has initiated various strategic events bringing together experts including from the
international community, to feed into domestic legislative processes.*®

The Moldovan case appears to be offering a comprehensive mandate, set of
procedures and actual practice of an NMIRF supervising legal harmonisation
alongside the production of international reports, recommendations follow-up and
the elaboration of human rights policies.

First, the National Human Rights Council of Moldova is tasked with overseeing
NHRAPs, which sets as one of its priorities the harmonisation of regulatory, legal
and institutional frameworks with international standards. In many cases, the areas
identified for legislative revisions as part of the plans specify that the NHRIs shall
be associated in the exercise. For instance, one of the activities of the 2018-2022
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NHRAP is to ‘evaluate the correspondence between legislative acts defining the
procedure for the transmission of personal medical information with the relevant
international standard’, and ‘develop and approve amendments’ on the matter.
These activities are to be performed by relevant ministries as well as the National
Centre for Personal Data Protection, the Equality Council and the Ombudsman’s
Office#s’

Second, although it might be the responsibility of line ministries to prepare
legislative amendments, the NHRC can support the process. The Council
includes several representatives from the Parliament. In addition, its specialised
commissions, each dedicated to one treaty, can play an important role to

discuss harmonisation, since they constitute discussion platforms with different
government actors, human rights institutions and civil society representatives

on the challenges faced by the authorities in the process of implementing
international treaties. The NHRC's anchorage with the State Chancellery might also
be of assistance, as the Chancellery has authority, and also developed structural
methodologies for legal harmonisation. In the context of its pre-accession to the
European Union, which negotiations are a driver for rule of law and fundamental
rights reforms, the State Chancellery has set up a Centre for Harmonisation, and
tools such as legal approximation matrixes.

Third, the NHRC actively reviews line ministries’ efforts towards harmonisation
efforts. For instance, during its meeting on 26 March 2021, the Council adopted
its annual report on the implementation of the NHRAP, the UPR state report,

as well as reviewed the Ministry of Justice’s proposal for aligning the Penal
Code to international standards, instructing the government to submit it to the
Parliament#®® In turn, the NHRC reports to the Parliament on human rights
harmonisation efforts, as part of its annual reports recording progresses towards
the NHRAPs implementation.

6. OTHER TYPES OF INTERACTIONS RELATED TO NATIONAL DYNAMICS
This section reflects findings on NHRIs-NMIRFs interactions with regards to
national dynamics of human rights implementation. In its second sub-section,

it delves especially in the implementation of NHRIs recommendations to
governments, and the potential for NMIRFs to facilitate this.

6.1 NATIONAL DYNAMICS OF HUMAN RIGHTS POLICY DEVELOPMENT AND
IMPLEMENTATION

In three of the case studies (Mauritius, Moldova and Portugal), the NMIRFs have
responsibilities for national human rights processes, in addition to international
reporting and follow-up. In addition, in the Republic of Korea, the existing standing
governmental structure — the National Human Rights Policy Council - is for now
entirely devoted to national human rights policies, and will be elevated to also
include international reporting and follow-up and properly quality as NMIRF when
the pending Framework Act on Human Rights Policy is adopted.
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In these cases, the development, implementation and oversight of the National
Human Rights Act Plans (NHRAPS) is often a backbone instrument of the NMIRFs’
national work. Several successive plans have been adopted in Moldova and the
Republic of Korea, and a second NHRAP should be adopted soon in Mauritius. In
Portugal, the NMIRF adopts annual action plans that provide for a workplan for the
year to come. Annual action plans as well the reports on their implementation are
available for consultation.*>® A working group has been established to develop a
national action plan in the field of business and human rights.

This was noted as providing opportunities for interactions between the NMIRF and
NHRIs. Many NHRAPs may also incorporate the recommendations of the NHRIs,
thereby ensuring a cyclical and mutually reinforcing reporting and implementation
process. In Mauritius, the NMRF has its origins in the NHRAP 2012-2020 and this
provided not only a useful incentive to ensure the establishment of the NMRF, but
this also resulted in the integration of their respective activities. As the secretariat
of the NMRF is also the same unit in the Ministry of Foreign Affairs that coordinates
the implementation of the NHRAP, a synergy was created. The result of has been
the clustering of recommendations from the human rights mechanisms around the
themes of the NHRAP which in turn facilitates their respective implementation.*®
Consideration is now being given as to how to ensure these themes are aligned

to those in the NRTD. The committee set up to monitor the NHRAP invites the
NHRC to its meetings and the latter can provide inputs to the discussions when
government representatives are reporting on thematic areas.*¢’

If adopted by Parliament, the Korean bill on the Framework Act on Human Rights
Policy, prepared by the NHRCK and the Ministry of Justice, would spell out the
different interventions of the NHRI as regards the development and evaluation

of the future NHRAPs of the Republic of Korea. Generally, the Act provides that
central administrative agencies and local governments may request opinions from
the National Human Rights Commission of Korea in establishing and implementing
human rights policies. In relation to NHRAPSs, the Act foresees that:

* For the NHRAP development, the National Human Rights Commission of Korea
submits basic plan recommendations and opinions.

e During implementation, the NMIRF recommends improvement by inspecting the
performance of the implementation plan every year. Its chairperson shall inform
the chairperson of the NHRI and the heads of central administrative agencies of
the results of the inspection.

* The Chair of the NMIRF shall listen to the opinions of the NHRI when
comprehensively evaluating the achievements upon completion of the
implementation of the plan or other policies. The results of the evaluations shall
be made public.#?

In sharp contrast with the above case studies, Denmark has no NHRAP, and the
NMIRF has no national implementation mandate. In its 2021 UPR alternative
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report, the Danish Institute for Human Rights recommended the Danish
government to step up human rights implementation and adopt a national human
rights action plan — which could be linked to the implementation of international
recommendations. The DIHR’s report read as follows:

TINTRODUCE A NATIONAL HUMAN RIGHTS ACTION PLAN AND
SYSTEMATIC FOLLOW-UP ON RECOMMENDATIONS [...]

Despite the adoption of several action plans concerning various human
rights issues, including on combatting the trafficking of women, Denmark
has yet to adopt a comprehensive national action plan for human rights
to ensure proper identification of relevant human rights challenges and
implementation of human rights standards. An inter-ministerial working
group on human rights has been established, but efforts to promote and
protect human rights nationally could be strengthened.

Recommendation: Take steps to develop a comprehensive national human
rights action plan.*®3

In 2019, the UN Committee Economic, Social and Cultural Rights recommended
Denmark to ‘monitor the implementation of recommendations made by the
Committee and other human rights mechanisms. The Committee encouragel[d
Denmark] to consider integrating the related actions in a human rights action
plan’#4 |n both cases, the DIHR and the UN Committee on Economic, Social and
Cultural Rights pointed out that an expanded NMIRF could be associated with this
initiative.

While the DIHR has consistently recommended to the Danish government to

adopt a NHRAP since the early 2010s, there is no realistic hope amongst DIHR

staff that such a plan would actually be adopted by the government. As shown

by DIHR Senior Researcher Anette Faye Jacobsen, social, political and historical
traditions might explain why a state engage in a NHRAP or not, and ‘in 2011, the
idea was rejected once and for all by the government stating that human rights
were well-protected by Danish law and that no NHRAP was needed’**®> The call for
NHRAP has become a sort of ritualistic recommendation that no-one expects to be
fulfilled,*®® with efforts for promoting human rights compliance at the national level
directed towards other strategies.

Indeed, the Danish government systemically rejects*®” UPR recommendations to
adopt a NHRAP. Ironically given its lack of implementation mandate, the creation

of the NMIRF in 2014 has in fact been used by the government as an additional
justification for not adopting a NHRAP. The government explained that it did not
accept the 2016 recommendations by Georgia and Indonesia to adopt a NHRAP
because ‘an interministerial human rights committee on a regular basis reviews
national and international recommendations to Denmark, and a number of thematic
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action plans are already in force. Denmark considers that a national action plan
would not add value to the current situation.#¢®

While NHRAPs are not the only means to trigger national human rights
implementation process, these findings serve to show that NHRIs have a primary
interest is in ensuring governmental efforts in implementing human rights, much of
it comes from national dynamics such as giving full effect to constitutional or legal
human rights guarantees, implementing courts decisions, and develop policies
based on, or considering CSOs or NHRIs inputs and recommendations.

6.2 IMPLEMENTATION OF RECOMMENDATIONS AND DECISIONS OF NHRIS BY
THE GOVERNMENT

Amongst national human rights dynamics, one of direct interest to NHRIs is that
governments duly consider NHRIs' own recommendations for enhancing human
rights, and implement the decisions they render through their complaints-handling
activities, where they have such a mandate.

In theory, the establishment of NMIRFs, especially those with large mandates
tasked with national policies and implementation, should be an opportunity for
NHRIs. It provides for a centralised focal point in government, mandated to consult
with NHRIs and to track implementation of recommendations. However, NHRIs

do not appear to expect or request NMIRFs to ensure the implementation of their
recommendations and decisions, even where the NMIRFs have a broad mandate.

In Moldova, the NHRIs regularly take stock of the lack of implementation of

their decisions, and occasionally publish specialised reports assessing the
implementation of their recommendations by the government. For instance, the
Children’s Ombudsman published in 2020 a ‘Thematic Report: Monitoring and
Implementation of Recommendations of the Children’s Ombudsman during the
Mandate 2016-2020'%%° that showed that only 30% of its recommendations were
fully implemented, while the wide majority was simply left without an answer,
and a small portion partially implemented. The report identifies reasons for non-
implementation and flags avenues for enhancing implementation, yet at no point
does it refer to the 2019 establishment of the National Human Rights Council as an
opportunity — or makes suggestions for its work.

The OPA and the People’s Advocate for Children’s Rights’ annual reports, which are
presented in Parliament, are occasions to pass on many concrete recommendations
to the government. However, they are not necessarily assigned or directed at a
specific actor within the executive — generally recommending specific actions to
‘the government’ or occasionally ‘the general inspectorate of police’ or the ‘national
administration of the penitentiary’#° The National Human Rights Council then

has the responsibility to work with the relevant authorities to implement these
recommendations, and then report back again, after six months, to parliament.
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In Portugal, where the NMIRF also has a broad mandate, there appears to be no
expectation placed on the National Human Rights Committee that it would act as a
channel for implementing the PDJ/Ombudsperson’s recommendations.

In Mauritius, it was noted that the NMRF provides an opportunity for the NHRIs,
when they release their annual reports, to explain their content and engage with
the NMRF and stakeholders to determine if their recommendations have been
implemented. The reports make reference to the recommendations from the
human rights mechanisms but there may be little discussion at the level of the
parliament on the mandate of the NMRF. It was noted that there is potential to align
the recommendations from the NHRIs to those of the human rights mechanism
and eventually incorporate these into the NRTD .4

In the Republic of Korea, the NHRCK deplored that ‘there is no legal basis for
the Commission to actually check the implementation of the recommendation
in the National Human Rights Commission Act™’2 and thus proposed a Partial
Amendment Draft to the National Human Rights Commission Act:

Under this amendment, the heads of agencies, etc., who has received
recommendations from the Commission shall notify the Commission of the
result of the implementation of the recommendation. The Commission may
monitor the implementation status, while matters necessary in this regard
shall be prescribed by the Commission rules#”?

These have now been incorporated into the Act, the amended sections providing:

(5) The Commission may verify and inspect the status of compliance with the
recommendation or opinion given under paragraph (1).

(6) The Commission may, if deemed necessary, publish its recommendation
and opinion under paragraph (1), the details notified by the heads of relevant
agencies, etc., who have received any recommendation under paragraph (4),
and the results of verifying and inspecting the status of compliance under
paragraph (5)44

The NHRCK has also taken steps and devised strategies to enhance the likeliness
of the line ministries and agencies implementing its recommendations. Strikingly,
these do not go through the existing governmental human rights structures,

but establish new ones. As explained by NHRCK, ‘in order to resolve potential
conflicts in conducting the tasks of human rights policy in advance and to have

the government bodies and local governments accept the Commission’s policy
recommendation, the Commission consults the matters concerning the protection
and promotion of human rights with the relevant government agencies’ #> Pursuant
to Article 19 of the Enforcement Decree of the National Human Rights Commission
of Korea Act, the Commission has established in 202247 and operates a Council

of Human Rights Policy-Related Policy Persons in order to consult with related
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agencies for matters regarding the improvement on the legislation, policies,
institutions and the promotion and protection of human rights.

In Denmark, where the NMIRF’s mandate is narrower and more focused on
international reporting, there is no expectations from the NHRI nor civil society
that the NMIRF would be a vehicle for tracking the implementation of their own
recommendations, which remain lagging. The main human rights work and
advocacy of the NHRI and civil society targets line ministries, not the NMIRF.
Interviewees from the DIHR and civil society consistently underlined that the ‘real
human rights work is not with the NMIRF and the Ministry of Foreign Affairs 4”7 as
such, ‘there is no need to have a conflict with the Ministry of Foreign Affairs because
it has no implementing power’#® CSOs and the DIHR staff also all point out that
they enjoy a good level of engagement and trust on international affairs, this is
not representative of the interactions of civil society with other ministries, which
have ‘complex and difficult’ relations with CSOs, as mentioned by ministerial staff
themselves*#”?

The ‘real human rights power’ is primarily with the Ministry of Justice when it comes
to legally binding international human rights law and cases, and with line ministries,
as well as with the Parliament, when it comes to any substantial policy and legal
matters. The Danish NHRI can find itself in much more adversarial positions
towards line ministries than it is towards the Ministry of Foreign Affairs and the
NMIRF staff. An emblematic case in which the DIHR both through legal memos
and public advocacy*® intervened is regarding the decree adopted in 2016 by the
then Minister for Immigration and Integration separated couples in refugee centres,
where one or both persons were minors. It argued that the decree violated the CRC
and the European Convention on Human Rights 8!

In other words, there is no expectation that the Danish NMIRF could follow-

up on the NHRI or CSO recommendations. It is also not evident that the latter
stakeholders would actually want a centralised, Ministry of Foreign Affairs-based
NMIRF to channel interactions with line ministries. As an NGO representative
explained, ‘for strategic issues, we will go straight to the relevant ministries: [...] the
risk with NMIRFs anchored in Ministries of Foreign Affairs that cover every thematic
human rights areas is that it would dilute subject areas and target actions’ 82
Similarly, DIHR staff underline that the NHRI's ‘priority is to engage with line
ministries: we want to meet the person responsible on the subject matter*® and
that ‘the division of responsibilities over human rights issues between the Ministry
of Foreign Affairs and the Ministry of Justice is a fundamental and structural flaw’ &

In short, implementation of NHRIs and other national stakeholders’
recommendations are a major issue for NHRIs, but one that is not yet a substantial
part of the NHRIs-NMIRFs interactions, and deserve a fine-grained attention as to
how it could be organised without severing access of NHRIs to policy-makers. At the
very least, NMIRFs should receive and review NHRIs’ annual and thematic reports.
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Having said that, there is already, although indirectly, a discussion around

NHRIs recommendations in NMIRFs work, in the sense that state reports and
alternative reports to international bodies regularly make references to NHRIs
recommendations and their status of implementation. Typically, NHRIs in our study
— except in Mauritius where there are no alternative reports — included their own
recommendations, made at the national level, in the reports to the treaty bodies.
Reversely, in many of the state reports the recommendations made by NHRIs at
the national level are referred to and incorporated into the response to the treaty
bodies. For example, the Republic of Korea state report to CERD in 2017 notes:

Under the existing policy, native English teachers (E-2 visa holders) were
required to submit their Medical Examination Record for Employment
including HIV test results for Alien Registration as a new entrant. However,
the HIV testing requirement for native English teachers (E-2) was abolished
under Notification No. 2017-116 of the Ministry of Justice as of July 3, 2017
which followed the National Human Rights Commission of Korea (NHRC)'s
recommendations made based on the decision that the mandatory HIV
testing policy has discriminatory nature against race, national origin, etc.#8

7. METHODOLOGIES AND PROCEDURES FOR NHRIS-NMIRFS
INTERACTIONS

71 PROCEDURES FOR NMIRFS’ INVOLVEMENT OF NHRIS

There are no dedicated organisational structures in place or signed agreement for
engagement with NHRIs in the NMIRFs covered by the case studies. Engagement
is ensured by the secretariats supporting the NMIRFs, which in all cases are
relatively small and do not allow for distinct procedures to be put in place. Where
NHRIs are standing observers of the NMIRFs and their sub-structures - e.g. in
Moldova and Portugal, NHRIs receive information and invitations as other NMIRF
members, either by formal communications or emails. In Mauritius, Portugal and
Moldova, the NMIRFs invite the NHRIs to all of their meetings.

In Denmark, when the NHRI is invited to meetings, exchanges are ensured by the
Secretariat of the NMIRF too, and the DIHR has a designated contact point in its
national division to follow all NMIRF-related matters. Communications are very
smooth. In the Republic of Korea, the reporting structures engage with the NHRCK
based on the terms of the law — an obligation to consult the NHRI as part of the
preparation of a report.

7.2 INVITATIONS TO RESPECTIVE ACTIVITIES

In addition to regular meetings of NMIRFs, both NHRIs and NMIRFs may organise
activities, in which they occasionally invite each other. For instance, in Portugal, the
Ombudsperson appears to be drawn upon for expertise, including through being
invited to conferences by the government or whereby the state authorities suggest
that the Ombudsperson represents Portugal as an expert on the topic. Reciprocal
invitation to each other’s activities was cited by several NHRIs in our study as a
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way of ensuring positive interaction with the NMIRF. This was particularly so if the
attendance was regular. These engagements provided opportunities for the NHRI
and NMIRF to keep up to date with each other's activities as well as to draw upon
their respective expertise.

7.3 ORGANISATION OF JOINT ACTIVITIES

Events and activities may also be jointly hosted or co-organised by NHRIs and
NMIRFs or equivalent governmental structures. The NHRCK in Korea engages with
the relevant government authorities, through for example, ‘discussion sessions with
invited experts’ and jointly hosting events with the government around domestic
implementation.*® In Denmark, the DIHR and the Ministry of Foreign Affairs —
which hosts the NMIRF — organise a range of joint activities internationally.

Joint activities are also regularly reported as regards human rights promotion,
including awareness-raising and trainings. These objectives do not only appear

to be occasional joint activities, they seem to be in part construed as shared
responsibilities of NHRIs and NMIRFs/the government. In Mauritius, social media
is used by the NMRF to provide information on the NHRIs to the public. We were
informed that there is mutual presence at each other’s events and collaboration
through awareness raising campaigns. What is more, the NHRAP of Mauritius
foresees that trainings of officials on human rights issues are a shared responsibility
to be co-organised with the NHRC.#®” In the chapter on human rights education,
the NHRAP foresees that NHRC officers as well as the Ombudsperson for Children
shall act as resources for the Ministries in running training activities.*®®

Pursuing the idea that human rights education and promotion are shared
responsibilities, there are evidence that the structuring of interactions in these fields
is emerging between NHRIs and government actors. In Moldova, where the Agency
for Inter-Ethnic Relations leads on the implementation of recommendations

from the CERD Committee, studies carried out by the OSCE have highlighted a
lack of coordination among the Agency, the OPA and Equality Council, leading

the three bodies to sign a Memorandum of Understanding in November 2018 to
strengthen cooperation. This collaboration includes joint training programmes

for the employees of the three institutions, facilitated by the OSCE Mission, and
leaflets on human rights have been published collectively by the three bodies.*®?

In the Republic of Korea, when adopted, the new National Human Rights Policy
Framework Act will provide for a legal framework for joint work between the
National Human Rights Commission of Korea, central administrative agencies and
local governments on human rights promotion and education, establishing an
obligation to cooperate between the different actors.

An area where both NMIRFs and NHRIs have direct responsibilities is that of
interacting with civil society. This is an objective associated with NHRIs' nature, and
on which many have accumulated extensive experience. Consultation with civil
society is also one of the four main ‘capacities’ of NMIRFs. Experienced NHRIs
may share some of their expertise to help NMIRFs in enhancing their capacities
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to reach out and consult CSOs. This might be especially useful for new NMIRFs,
especially those situated in a Ministry of Foreign Affairs which traditionally do not
need to consult local civil society on domestic matters. However, consultation with
civil society is not a shared responsibility. In theory, NMIRFs guidance suggest
that NHRIs and civil society sit on the same side of the table when participating

in NMIRFs activities. In the Republic of Korea, it is required under Article 19(8) of
the National Human Rights Commission Act that the Commission cooperates with
CSOs independently. It may nonetheless use its convening power and experience
to suggest ways for the government to step up its consultations with CSOs. The
NHRCK assesses that:

Though the Government of the Republic of Korea makes efforts to have civil
society organizations involved in preparing for governmental reports through
public hearings and collecting opinions by using online platforms, civil society
organizations view the efforts as perfunctory procedures and the government
is not making enough efforts to receive necessary inputs.*®°

In Denmark, while the Danish NHRI pursues its own engagement with CSOs, it has
invested in supporting the NMIRF in consulting with the general public and CSOs in
the preparation of state reports. Interviewed CSOs ‘stress that the DIHR has played
a crucial role in facilitating and supporting the role of civil society, both in relation
to UN Mechanisms and nationally in relation to the Interministerial Committee.
The Institute has played the role of maintaining the contact with the Ministry and
ensuring that civil society organisations were invited to the relevant meetings.*”
CSOs report participating to the NMIRFs meetings (when invited) alongside the
DIHR. This support has been instrumental for the NMIRF's Secretariat. In practice,
this has amounted to the DIHR organising the consultations with the general
public. While CSOs report that the differences of mandates between the NHRI and
the NMIRF were very clear during the consultations, it does pose a question as to
whether the NMIRF’s capacities to consult are increasing. Some DIHR staff point
out that the Institute has now been requested by the Ministry of Foreign Affairs to
organise such consultations over several UPR cycles, possibly indicating a partial
outsourcing of the NMIRFs’ consultations objectives rather than a transfer of
skills 92

7.4 DIALOGUE AND INTERPERSONAL DIMENSIONS

The dialogue between the NMIRFs and NHRIs representatives, as well as
personalities/skills of individuals populating NMIRFs and NHRIs, appear to be a
determinant factor in the quality and breath of NHRIs-NMIRFs interactions. Some
interviewees have referred to such dimensions as ‘informal interactions’, as they do
not occur in the formal activities of the NHRIs and NMIRFs, while others underline
that there are no ‘informal connexions’ between staff, but rather an ‘interpersonal
influence’.
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In Mauritius, engagement between individuals within the NMIRF and NHRIs was
Cited as constructive, albeit made more challenging during the pandemic. For
instance, the dialogue between individuals at the NMRF and Ombudsperson for
Children resulted in what was perceived by the NMRF as a positive relationship,
citing the dynamism and willingness of individuals as a contributing factor. One of
the former staff of the Danish NMIRF was noted as particularly interested ensuring
follow-up to international recommendations, due to their personal dynamism for
advancing implementation on the subject-matter.

Dialogue and interpersonal interactions can also help to explain the choices the
NHRI makes with respect to official engagement with the NMIRF and thereby avoid
miscommunications and awkwardness. The dialogue can help the NHRI to explain
the boundaries of its mandate and how it navigates independence in practice.
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CHAPTER 4

KEY EMPIRICAL FINDINGS

Finding 1. A structural parameter to understand NHRIs-NMIRFs interactions
is NHRIs’ degree of strategic interest in international reporting and follow-up.

It emerges from the case studies that NHRIs do not all give the same relative
importance to international reporting and follow-up amongst their activities

and as part of their range of mandate functions. Engagement with international
reporting can also change over time. This degree of engagement is determinant to
understand NHRIs expectations vis-a-vis NMIRFs.

NHRIs' degree of engagement in international reporting and follow-up processes
vary in practice. It must be seen in comparison with other mandate functions and
activities of the NHRIs, and appears to depend on:

a. Mandate and institutional identity of the NHRIs: NHRIs with e.g. complaints-
handling mandates may see this as their primary responsibility in practice.
Mandates may have evolved over time, leading to a certain institutional path
dependency in the development of an NHRI's identity and organisation, for
instance when the NHRI mandate was added onto that of a long-standing
Ombudsperson institution. The granting of additional mandates to NHRIs,
in particular as NPM pursuant to OPCAT or the independent monitoring
framework pursuant to the CRPD, increase the likelihood of NHRIs engaging
with relevant treaty bodies.

b. Strategic prioritisation of national human rights dynamics: NHRIs, even
those that have long-standing experience and systematically engage with
international reporting processes, tend to prioritise national human rights
activities and processes as a means to ensure advancements. This may entail
human rights documentation and research, complaints-handling, legal advice
in legal reforms, ensuring participation of civil society in national decision-
making, trainings of state officials, and so forth.

There is a notable interest from NHRIs to ensure that their own
recommendations and decisions are implemented by the government. Some
NHRIs take an integrated approach between international recommendations
and their own recommendations: they make their recommendations and if
relevant, note that it is also backed up by an international recommendation.
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Arguably, it may be that this strategic preference comes out more strongly
in the five case studies due to existing national processes, with e.g. well-
established parliamentary processes, and three of the countries having
NHRAPs offering a policy framework for national human rights progress and
stakeholder engagement.

Having said that, as shown in one of the case studies, NHRIs that drastically
under-prioritise engagement with international actors may be criticised for
that by GANHRI's Subcommittee of Accreditation (while still being considered
Paris Principles-compliant).

International engagement beyond reporting and follow-up: Reporting to
treaty-bodies/UPR and recommendations follow-up is not the only, and
perhaps not main, strategic use of international law by NHRIs. Other usages
of international law are instrumentally drawn upon, and appear to supersede
reliance on international reporting and follow-up as a driver for compliance.
Legal harmonisation with international standards is key, also called upon

by CSOs. NHRIs' legal analysis of upcoming legislation and policies, or
recommendations for the development of new ones, is an important tool that
is actively used and relies on international law. In those cases, NHRIs appear to
use e.g. treaty bodies’ general comments more than concluding observations
and country recommendations, as the former offer a more in-depth and
practical interpretation of treaty provisions.

In addition, in countries covered by regional courts and commissions, our
case studies show that NHRIs may see such bodies and their jurisprudence as
offering a more solid basis for their international activities, as they may have
direct and binding implications for national policy-making, and offer access to
redress for victims. Some NHRIs find it increasingly important to intervene in
such cases and follow-up on decisions, privileging these over monitoring UN
treaty bodies’ recommendations follow-up.

However, some potential uses of international law and treaty-bodies

seem under-prioritised. Except for one, NHRIs in this study did not initiate
cases on behalf of victims to the individual communications process with

UN mechanisms. There is also limited involvement during individual
communications handling, and in monitoring the implementation of any
decisions adopted by these bodies in respect of communications submitted by
others.

Last, it is observed that there is more evidence of NHRIs participating in
reporting processes (either independently or through comments to the state
report — see Finding 2) than in follow-up activities. One NHRI appeared

to have processes in place to monitor governmental implementation of
international recommendations, while others were either doing this in an ad
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hoc manner (in contrast to a systematic engagement with reporting), or were
hardly engaged in the matter.

This prioritisation of other mandates areas and activities does not diminish the
intrinsic value of international reporting processes. As seen in three case studies,
experienced NHRIs may still diligently contribute to international reporting
processes, while increasingly investing institutional energy in other types of
strategies. But investment can vary relative to other activities. It is a matter of
strategic appreciation, that can also change over time. Findings show that the
factors influencing NHRIs’ strategies in that regard include the following:

a.

Evolution of mandates and resources; NHRIs with large mandates may have to
balance different activities in light of their resources. They might for instance
select international interventions based on what they see as their added value.
For NHRIs that started off as, for example, an Ombudsman, international
engagement can be developed gradually, depending on resources,
adjustments of internal processes, and accumulation of experience.

Evaluation of the relevance of international recommendations as a driver

of change given the national context: NHRIs may have varying assessment
of the usefulness of international recommendations to advance human
rights nationally. This may change depending on the political context itself,
especially when critical treaty bodies recommendations occasionally become
politicised.

Changes in NHRIs leadership: Personal views of NHRIs leadership, whether

at the level of the board/commissioners/executive directors, may also change
the appreciation of the strategic engagement with international reporting
processes and their usefulness in national contexts. In one case study,
changes of executive directors had a drastic impact on the NHRIs" appreciation
of international recommendations and their potential to lead change.

International opportunities: Adherence to additional treaties or regional
systems create new opportunities for NHRIs' international engagement.
NHRIs with more limited options (e.g. no or weak regional systems) appear to
invest more in the UN treaty bodies. This leads to more resolute investment
with individual communications and alignment of the NHRIs' strategy and
internal structures to the international framework, in order to facilitate
engagement with specific treaty bodies.

NHRIs" access to international systems has also evolved over time, making
it easier for NHRIs to input and influence recommendations while investing
less resources in finding their ways to Geneva. The increasing reliance on
digital participation has added to that trend. Some avenues offered by treaty
bodies, e.g. to submit follow-up information, or options for alternative mid-
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term reports, are still underused by NHRIs — although case studies show that
NHRIs are picking up on these new possibilities.

The degree to which NHRIs invest in international reporting and follow-up frames
the expectations that NHRIs may have vis-a-vis NMIRFs, as well as the depth of
their interactions. In two countries where NHRIs have lesser international activities,
NHRIs may only distantly liaise with the NMIRF, and have expressed limited or

no interest in holding the NMIRF accountable or ensuring that it follows-up on
recommendations. But it is observed that the creation of the NMIRF has led either
to NHRIs being more aware and engaged around treaty reporting for treaties that
they had less prioritised so far, or provided an avenue for NHRIs to get involved

in reporting at all. In the other countries with more sustained international
engagement of NHRIs, key expectations include a focus on implementation rather
than reporting, and on the creation and implementation of national policies and/or
NHRAPs (see more on expectations under Findings 3 and 4 below).

Finding 2. Not all NHRIs have the same balance between alternative reporting
and inputs to state reports.

While international reporting is only one type of activity in which NHRIs engage, the
study delved into the matter. Indeed, interaction in the drafting of state reports was,
inevitably, one of the key ways in which the NMIRF and NHRIs engaged. Findings
show that NHRIs may have a drastically different approach to the balancing act
between commenting on the state’s draft report prepared by the NMIRFs and
submitting their own alternative reports. Roughly speaking, three NHRIs did
systemically both, while one only engaged in alternative reporting, and the last one
only inputted to draft state reports.

The decision to engage in one and/or the other approach appeared to be explained
by the following factors:

a. Principled approach on distribution of roles and institutional boundaries and
on the implications of NHRIs’ independence: Those NHRIs who used the
opportunity to submit alternative reports did in part for principled reasons, to
maintain their independence. Three of them did so while also commenting
on the draft state reports, but one of them took the independence stance
further and decided, despite receiving the draft reports as part of the NMIRF,
refrained from commenting on them and only engaged in alternative
reporting (although not systematically — see next point). At the other end of
the spectrum, one NHRI assessed that the creation of the NMIRF only led to
a distribution of functions and complementarity of mandates, with the NHRI
focusing on e.g. complaints-handling and the NMIRF on implementation,
reporting and follow-up.
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The latter approach was criticised by GANHRI's Subcommittee of
Accreditation for not engaging with international oversight mechanisms on its
own right, but that NHRI was nonetheless re-accredited with A-status, showing
that there might be a margin of appreciation for NHRIs to decide on their
preferred course of action with regards to international reporting.

b. Assessments for engaging in alternative reporting: The four NHRIs that submit
alternative reports did so quasi-systematically for two of them, frequently

for one, and regularly but not consistently for the fourth. The rationales for

engaging in alternative reporting included:

* Quality of the state report: Two NHRIs have underlined, either in their
comments to draft state reports or in their alternative reports, the insufficient
quality of the state reports. They notably underline how the state reports
should better tackle practical steps taken for implementing treaties, or
include statistical data. One found it useful to take the Reporting Guidelines
of Treaty Bodies as a yardstick to add objectivity to its evaluation of the quality
of the state report.

Effectiveness: NHRIs that submitted alternative reports tended to assess
their impact as greater than being part of the state reporting process. There
was, however, evidence that staff of the same NHRI may have different
appreciations as to the benefits of commenting constructively on state
reports (in order to ensure a better report and build trust) vs alternative
reporting.

NHRIs resources, experience and added value: NHRIs that did not
systematically contribute to reporting processes may have also considered
resource constraints. Some have opted to focus on areas where they had
something to contribute (e.g. some have more experience in civil and
political rights issues) or an explicit mandate (such as a NPM mandate). With
experience, NHRIs have put in place internal procedures and organisational
processes that make it easier and decrease the need for extensive resources.

c. Considerations regarding comments to state reports: The two NHRIs
that quasi systematically submit alternative reports are also the two that
consistently provide comments to the state report. In one case, it is a legal
obligation to consult the NHRI in the drafting process. In the other case, the
NHRI regularly published online its comments on draft reports, in order to be
transparent. Other NHRIs that comment on draft state reports, either during
meetings or through written submissions, tend diligently to balance this by
recalling their independence. They also may set up some standards, such as
clarifying the type of information they accept to provide or not.

d. NMIRF's impact on enhanced predictability and opportunities to comment:
The creation of NMIRFs may have helped create more predictability in
reporting cycles and in turn routinise national stakeholders’ interventions
around those. In one case, more NHRI alternative reports seem to have been
submitted after the establishment of the NMIRF: the transparent approach
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of the NMIRF may have helped in creating more shared awareness around
international reporting. In another case, the NHRI was not participating in
international reporting in any capacity, but is now at least engaging through
the NMIRF.

An emerging hypothesis — that would need further research into additional
case studies over time - is that the establishment of NMIRFs leads to a better
understanding on the side of government of the NHRIs' roles in reporting
processes, and thus a more conducive environment for it to happen. No
criticism of NHRIs’ reports or interventions in reviews was observed in the
case studies. On the contrary, NMIRFs' representatives interviewed for this
study either respectfully acknowledged the right of NHRIs and CSOs to
submit alternative reports, and in some cases marked their appreciation of the
comments and reports made by these stakeholders, to either complement
missed details, or as a way for pre-identifying questions likely to be received
during the reviews.

Finding 3. NHRIs expect NMIRFs to focus on implementation.

NMIRFs in the case studies have heterogenous mandate and authority, as well as
varying practices and tools for ensuring follow-up to recommendations emanating
from supranational bodies. NHRIs have tended to express demands for NMIRFs to
considerably step up their human rights implementation role. To do so, NMIRFs are
recommended to:

a.

Be granted a large implementation mandate: Implementation does not

limit itself to recommendations follow-up; it also includes e.qg. follow-up

to individual communications, as well as harmonising national legislation
with international standards. Implementing is also not limited to tracking
implementation - it should involve a more active and resolute form of
instigating line ministries and governmental agencies into action Last, NHRIs
recommend implementing national human rights frameworks, including
policies and action plans (see Finding 4 below).

Ensure that such implementation mandate is acted upon and that the relevant
operational processes are in place: As findings showed, NMIRFs with large
mandates may still prioritise the reporting phase, and may neglect e.g. legal
harmonisation efforts and follow-up in general. Some NHRIs have therefore
called for clear procedures for following up on recommendations from human
rights mechanisms; one of the reviewed NHRIs spelled out the procedures
that the state should put in place for implementing decisions taken in the
context of individual decisions. Failing to institutionalise proper mandates and
procedures for follow-up, actual follow-up tended in some cases to rely on the
personal commitments of NMIRFs’ support staff.
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c. Ensure advanced consultations with civil society and NHRIs in implementation
processes: Broad and meaningful engagement of NHRIs and civil society
(with the largest possible number of CSOs involved) was noted by NHRIs as
enhancing the effectiveness of implementation measures.

d. Have arelevant institutional anchorage: NMIRFs placed in single ministries
(whether the Ministries of Foreign Affairs or the Ministries of Justice) lack
authority over (other) line ministries, and have no administrative means to
activate them into implement activities. Ministries of Foreign Affairs have
no direct implementing role neither. One NHRI reported that the division of
responsibilities over human rights issues between the Ministry of Foreign
Affairs and the Ministry of Justice was a fundamental and structural flaw in the
national system; and another NHRI explicitly advocated to elevate the NMIRF
from being anchored in the Ministry of Justice to being directly attached to
the Prime Minister’s services. Where that was the case (in one case study),
implementation was reportedly facilitated.

Implementation of national and international standards and policies is a key
concern for NHRIs, and it is therefore essential that the establishment of an
NMIRF contributes to it, including ideally implementation not just of international
recommendations but also of national human rights policies. NMIRFs that e.qg.
primarily focused on preparing international reports of the state were at best a
missed opportunity. In the worst scenario, NMIRFs with limited mandates could be
construed as counterproductive. In one case study, the government has used the
creation of the NMIRF as a justification for not engaging in processes advocated
for by the NHRIs and CSOs. It rejected the long-standing demand by the NHRI

to adopt a NHRAP. CSOs also argue that the establishment of the NMIRF was

a gesture responding to a key demand to engage in integration of international
provisions into national law — yet the NMIRF does not have a mandate to engage in
law revision.

There would be scope for NHRIs to step up their advocacy for implementation-
focused and effective NMIRFs. In one country the NHRI has spearheaded, in
partnership with the Ministry of Justice, the drafting of a new law that would set up
the future NMIRF. However, other NHRIs have remained hesitant in demanding
more impactful NMIRFs. Findings show that:

* While three NHRIs in our case studies made explicit suggestions for NMIRFs
to reinforce their implementation and follow-up mandates and procedures, the
other two have adopted a more reserved approach and have not commented on
the NMIRFs" mandates;

* For most in this study, NHRIs have not attempted to make recommendations
while NMIRFs were being set up; comments have been made after their creation;

* NHRIs do not tend to engage in reviewing the activities of NMIRFs with the aim
of making them accountable. There is no mention of NMIRFs activities in e.g.
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the NHRIs" annual report. Where NMIRFs publish activity reports, NHRIs do not
analyse and comment on those;

* NHRIs too may have a prism to focus on the reporting phase rather than the
implementation phase: Two NHRIs did not invest in monitoring follow-up, and
although other did, they rarely had tools to systematically monitor governmental
follow-up to international recommendations, making it more challenging to
scrutinise NMIRFs’ impact on implementation;

* NHRIs do not appear to expect or request NMIRFs to ensure the implementation
of NHRIs" own recommendations and decisions, even where the NMIRFs have
a broad mandate, and even in circumstances where the implementation rate of
NHRIs' decisions is clearly sub-optimal.

Some questions remain as regards ideal models for an implementation-focused
NMIRF. A central one pertains to the ability of any centralised governmental
structures such as an NMIRF to enhance the dialogue between NHRIs, CSOs and
line ministries. In some cases, NHRIs and CSOs have raised doubts about the
added value of one single entity covering all rights that would channel interactions
with line ministries, especially NMIRFs anchored in Ministries of Foreign Affairs. It
was reported that this could dilute subject-specific and expert dialogue as well as
direct engagement around specific actions. NMIRFs procedures for consultations
may also be less advanced than procedures for stakeholders’ participation in
decision-making that have been put in place in relation to thematic fields. More
reflexions are needed as to how comprehensive NMIRFs may enhance and
potentially facilitate access of NHRIs to policy-makers and line ministries. One case
study had developed line ministries-led specialised commissions attached to the
NMIRF, which could serve as a source of inspiration.

NMIRFs with a limited mandate are also of concern to treaty bodies. In relation to
one of the countries taken as a case study, the UN Committee on Economic, Social
and Cultural Rights recommended the country to ensure that the NMIRF:

* scrutinise the compliance of draft laws with its Covenant obligations;

+ assess the impact of laws and policies on economic, social and cultural rights; and

* monitor the implementation of recommendations made by the Committee and
other human rights mechanisms.

It also encouraged the country to integrate the related actions in a national human
rights action plan. Having said that, treaty bodies are inconsistent and do not yet
systematically assess and make recommendations on NMIRFs to all reviewed
states. A robust approach in these oversight activities would help reviewing NMIRFs
roles and performance, and could serve as a reference point in advocating for more
effective NMIRFs.
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Finding 4. National Human Rights Action Plans serve as operational
backbone instrument for the NMIRFs’ implementation work.

Three of the countries taken as case studies have institutionalised the adoption and
implementation of NHRAPs. These fall under the responsibility of the NMIRFs, or
where there is a no standing NMIRF yet, of a central governmental human rights
body. In another case study, the NMIRF has developed a practice of adopting
annual action plans for human rights activities to be implemented by line ministries,
and serve as the forum to develop some of the thematic human rights action plans,
e.g. on business and human rights. In the only country with no NHRAP, the NHRI
has been consistently advocated for the government to adopt a national human
rights action plan, and the UN Committee on Economic, Social and Cultural Rights
has made a similar recommendation. The two pointed out that an NMIRF with an
expanded mandate could take on the responsibility of ensuring its implementation.

NHRAPs are often backbone instruments of the NMIRFs’ national implementation
work. Case studies show that to make it useful, NMIRFs shall have the authority

and resources to ensure the implementation of the NHRAPs, and that a system

of reporting on implementation must be in place. NHRIs can play a unique role in
relation to NHRAPS, which requires special interactions with the NMIRFs in charge
of developing, implementing and monitoring such plans. One of the case studies
provides an advanced blueprint of how this can happen, and the NHRI has proposed
to formalise the interactions in a law providing for the future NMIRF. It foresees that:

e During the NHRAP development, the NHRI submits basic plan recommendations
and opinions to the NMIRF.

* During implementation, the NMIRF recommends improvement by inspecting
the performance of the implementation plan every year. The NMIRF chairperson
must inform the chairperson of the NHRI of the results of the inspection.

* The Chairperson of the NMIRF shall listen to the opinions of the NHRI when
comprehensively evaluating the achievements upon completion of the
implementation of the plan or other policies. The results of the evaluations shall
be made public.

The case studies further shed some light on the relations between NHRAPSs, and
the follow-up to recommendations. They confirmed earlier assessments that
NHRAPs and the implementation of international recommendations may be
mutually reinforcing. As put by the EU Fundamental Rights Agency:

Recommendations from international and regional human rights
mechanisms can play an important role in the NHRAP process. These
recommendations can, for example, play a role in deciding which themes to
prioritise in the NHRAP. Vice versa, a NHRAP can serve as an implementation
tool for these recommendations. As a result, it is advisable for those drafting
NHRAPSs to cooperate with their National Mechanism for Reporting and
Follow-up (NMRF) 42
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They also showed that NHRAPs and recommendation implementation plans may
have different timelines and may lead to co-existing processes, with OHCHR's
digital tools appearing to primarily cater for international recommendations
follow-up. Case studies with NHRAPs did consider the most recent international
recommendations, in particular those from the UPR reviews, when elaborating
their NHRAPs. However, rather than updating the approved NHRAPs each time
new treaty bodies recommendations were issued, more short-term implementation
plans and reporting processes were elaborated, with shorter deadlines (six
months). This appeared to be the NHRIs' preferences too, to ensure more dynamic
implementation processes.

NHRIs in at least two cases studies promoted an ideal organisation where the
same structure is in charge of NHRAPs and recommendation implementation,
noting that the distinction between national implementation processes (in which
ministries of justice usually play a central role) and international recommendation
implementation processes (in which ministries of foreign affairs tend to play a
central role) is an unhelpful division. An ideal solution apparent from the case
studies was where the NMIRF is in charge of all processes and attached to the
Prime Minister's office.

Regardless of whether NHRAPs and recommendation implementation plans

are integrated or not, and the system they use, findings show that NHRIs can
usefully play a role in providing implementation advice and monitoring effective
implementation. This confirms the 2022 OHCHR's report based on NMIRFs
regional consultations according to which, ‘when reports from national human
rights institutions were integrated in such tools, their recommendations also fed
into the overall effort of implementing the human rights obligations of the State.+**

One of the case studies shows that it is possible to devise digital tracking tools

that reflect NHRIs and CSOs’ contributions to recommendation implementation
processes, with the NHRI able to post comments on the degree of implementation
of international recommendations by the government. This is not always an option
open to NHRIs in case studies, and in some countries UN-tracking databases are
not public, nor yet properly informed by the government itself. The role of NRTDs in
producing or hosting NHRAPs is also still unclear.

Finding 5. NHRIs’ standing memberships in NMIRFs is beneficial for both
actors, and best respect NHRIs’ independence if the latter are observers and
can decide their level of participation on their own terms.

There is a clear convergence across case studies for NHRIs preferring to be
permanent, observing members of NMIRFs. In the two case studies where

NHRIs are only ad hoc guests of NMIRFs, NHRIs would rather to be permanent
observers. In one of those countries, this wish is not explicitly advocated for: the

key demand of the NHRI is the expansion of the NMIRF mandate and the focus on
implementation. In the second case, the NHRI has made more elaborate proposals,
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not only for the NHRI to be a permanent observer, but also for it to be able to
propose agenda points to the NMIRF’s chair, or be mandatorily consulted in certain
types of procedures - e.g. submitting an opinion with recommendations prior to the
development of a NHRAP by the NMIRF.

In case studies where NHRIs are already members of the NMIRFs, consultative
standing status was seen as a pre-requisite for participation in the first place, to
emphasise their institutional independence from government actors. However,
being an observer does not automatically mean that NHRIs will remain perceived as
distinct. There has been an identified risk of co-optation, when the same requests
are addressed to all NMIRFs participants, regardless of their status.

That has led two of the concerned NHRIs to recall their special status in their
addresses to NMIRFs or press releases, as well as to adopt a principled stance as to
which information they are ready to share or not, and deciding whether to participate
more actively or not in NMIRFs’ proceedings, on their own terms. NHRIs' decision to
strategically maintain this arms-length distance in how they respond to requests for
information and attendance at meetings may be principled, but in practice evidence
showed that it may also come down to the personal stance of the NHRIs leadership,
or the profile and interest for the NHRIs' representative(s) in the NMIRF.

An NHRI may be strategic about how it maintains this independence but at the
same time recognise the benefits it obtains from participating in the NMIRF. For
example, presence at meetings not only enables an NHRI to follow the progress
of the reporting, have access to the calendar of reporting and thereby adapt its
own timetable for submission of alternative reports, to identify who best to reach in
government on particular issues, but also is a reminder of the role of the NHRI in
monitoring the state authorities.

NMIRFs did appear to value the participation and inputs of NHRIs, and in some
cases were reported to have suggested the membership of NHRIs in the NMIRF in
the first place. Interviewed NMIRFs staff appreciated the independence of NHRIs
and respected NHRIs" willingness to decide for themselves the extent of their
involvement in NMIRFs’ activities. Case studies further evidenced that NHRIs'’
contributions to the activities of the NMIRFs were more fruitful when:

* NHRIs are also observing members of the sub-structures of the NMIRFs: In the
two case studies where NMIRFs had sub-structures (specialised commissions,
working groups, etc.), NHRIs were also members of those and were able to make
meaningful contributions;

* NHRIs’ membership covers not only the A-status NHRI of the country, but also
other thematic independent national human rights institutions. AL NHRIs can
make a contribution in their areas of expertise. In one case study, one thematic
NHRI even appeared more engaged than the A-status NHRI, depending on
the representative. This should include the NPM and the CRPD independent
monitoring framework.
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The independence of NHRIs shall also reflect on the composition of official

state delegations to Geneva at the occasions of international reviews by treaty
bodies or the UPR. There NHRIs have their own speaking rights, independently
from the government. In line with international guidance, no NHRIs in the case
studies participated in official state delegations to Geneva. NHRIs participated in
proceedings in their own right and capacity. With the voice of NHRIs now solidly
established and appreciated in the context of international reviews, it was noted
that the need for NHRIs to travel in numbers to Geneva has been less pressing.
The development of digital tools for participation in reviews further led NHRIs to
ponder the need for traveling to Geneva. Not only has the need to rely on physical
participation been less acute, but NHRIs have also developed new practices at the
occasion of reviews, that are assessed as particularly impactful — such as reaching
out to embassies of reviewing states ahead of UPR reviews.

Finding 6. The emergence of NMIRFs readjusts mandates and functions of
different actors in national human rights systems; it offers an opportunity for
NHRIs to sharpen accountability and demands that government deliver on
their responsibilities, as well as to clarifies roles and activities in areas of the
join interest

Case studies have shown how NHRIs and NMIRFs tend to come to a common
understanding of their respective institutional boundaries and roles, and do see
clear complementarities between their mandates and functions. Mandates and
functions appear to fall in one of the following four categories:

 Distinct mandates and areas and functions: there is notably a clear understanding
that protection activities and complaints-handling falls under NHRIs (including
NPMs, and thematic NHRIs):

* Interlinked yet distinct functions in mandates areas (e.g. international reporting
and follow-up);

+ Shared responsibilities that can lead to joint activities (e.g. promotion and
awareness-raising); and

« Parallel similar functions (e.g. consultations with civil society).

Distinctive mandates areas and functions, such as complaints-handling which
according to international law is only — amongst the two actors - falling under the
remit of NHRIs, are not likely to cause practical problems in understanding the
respective roles of NHRIs and NMIRFs. That is unless — which was not the case in
our case studies but has been observed in certain countries such as Jordan, Burkina
Faso or Morocco - the NMIRF's leadership decides to engage in protection and/

or complaints-handling: this can lead to conflictual interpretations of the essential
roles of NHRIs and NMIRFs. In our case studies, the other three categories may
potentially lead to overlaps and practical issues, and deserve more fine-grained
attention.
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Regarding international reporting and follow-up, findings show that NHRIs and
NMIRFs have distinct and complementary roles, and that the creation of NMIRFs
offer a useful clarifier as to follow-up responsibilities, but which still needs fine-
tuning in practice.

a.

On reporting, Finding 2 analysed how NHRIs approach the balancing act
between commenting on state reports and submitting their own alternative /
independent reports to the UN, and factors that may influence their strategies.
Ultimately, there is an understanding shared by NHRIs and NMIRFs across the
case studies that it is up to NHRIs, in view of their independence, to decide on
their own terms how/how much to be involved in reporting. NHRIs may indeed
remain attentive to ensure that there is no, even if inadvertent, threat to their
independence by being called upon by NMIRF to undertake tasks that should
be rightly those of government.

On follow-up, it emerges from the case studies that follow-up and
implementation are clearly the responsibility of the NMIRF, yet it is
recognised as useful to consult NHRIS and CSOs as broadly as possible in
the identification of follow-up measures-up measures. What is more, tracking
follow-up, ensuring follow-up, and monitoring follow-up are three distinct
types of activities that should not be confused.

* Tracking follow-up does not equate to actually following up on
recommendations. Tracking is about getting informed and informing the
public about follow-up steps taken. It is a necessary but insufficient step
for following up. Ensuring follow-up means pro-actively organising and
ensuring implementation of measures, through administrative and political
processes. This may entail identifying measures, facilitating the adoption
of implementation plans, finding resources for implementation, assigning
responsibilities and timelines for action, demanding regular reports to
implementers, taking action when follow-up is delayed, etc.

* Tracking is different from monitoring, in the sense that tracking is a necessary
information tool that supports the government in ensuring systematic
follow-up, whereas monitoring is associated with external and independent
monitoring, where independent monitors can choose how to conduct
monitoring (e.g. thematic focus, focus on certain levels of results: whether
results on laws, institutions and processes, or actual rights enjoyment by
rights-holders, etc.).

b. Roles and responsibilities are clear from the perspectives of NHRIs:

* Ensuring actual follow-up as well as tracking of follow-up are the
responsibilities of the governments, and can ideally be performed by the
NMIRFs. For this, NMIRFs should have the right mandate and procedures.
Implementation measures are normally taken by line ministries, with
NMIRFs organising and ensuring that they are performed. It may occasionally
be that NMIRFs themselves conduct direct targeted implementation
activities, and even more rarely, and with its full consent, that NHRIs are
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part of follow-up implementation. In case studies, for instance, trainings of
officials or service-providers about rights-based approach may be conducted
by NMIRFs and/or NHRIs (see below).

* NHRIs and civil society monitor implementation and follow-up by the
government and the NMIRFs, and can make recommendations to enhance
implementation. The difference between tracking implementation and
monitoring has been raised by NHRIs in case studies. NHRIs may approach
directly line ministries to question implementation and make suggestions on
how best to operationalise international recommendations into action.

NMIRFs also recognise the distinct functions of NHRIs and NMIRFs in theory.
However, in practice, depending on the NMIRFs’ mandate, they may still have
place high expectations on NHRIs to facilitate implementation.

* Where NMIRFs have the mandate and authority to ensure and track follow-
up, NMIRF with advanced mandate and procedures explained that the NHRI
‘deals with monitoring of implementation of human rights, ...select their own
themes and issues, make recommendations to the government, and the
[NMIRF] in turn considers that its role is to deal with the response of the state
and implementation of these recommendations’. Hence, it considers the role
of the NHRIs to be ‘important’ and ‘complementary’.

* Where NMIRFs have limited authority and mandate to ensure follow-

up, they unofficially welcomed the NHRI's advocacy directed at line

ministries, as it helped nudge implementation where the NMIRF saw itself

as rather powerless. This implies that the NMIRF's staff are interested in
implementation and see the NHRIs as an ‘ally’ to promote implementation —
which is in itself a good sign. However, it displaces follow-up responsibilities.

NHRIs therefore insist that their accountability and monitoring activities

do not substitute for the responsibility of the state to follow-up on

recommendations.

The existence of an NMIRF has provided an anchorage point to demand that

the government set up efficient follow-up procedures within government.

Where NMIRFs exist, there should be no more need for NHRIs to substitute

for the lack of follow-up systems. They have also enabled NHRIs to have

a more fine-grained approach to monitoring, with NHRIs in the case

studies considering that the NMIRFs have the responsibility for gathering

information on follow-up by line ministry, while the NHRIs shall be able

to request the NMIRF to provide any reports the state authorities have

submitted on implementation. In one case, one NHRI successfully advocated

for a change of its founding Act to include provisions on monitoring of
implementation and the ability to make information received public.

Where NMIRFs exist, it should also not be the role of NHRIs to track

recommendations follow-up: NHRIs in our study have therefore strategically

calibrated monitoring at another level, e.g. focusing on measuring results on
rights-holders.
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The creation of NMIRFs have created opportunities to more robustly engage on
1) treaty ratification, including optional protocols and acceptation of individual
communications, as well as aim at lifting reservations entered at the occasion
of ratifications; and 2) state’s inputs to international norm development.

* These two areas of international engagement regularly featured in the
mandates of NMIRFs. In line with the Paris Principles, they are also of
direct interest to NHRIs. NMIRFs should therefore provide a more robust
entry point for NHRIs’ ratification advocacy and a channel for stakeholders
to contribute to forming the state’s position on international normative
development.

* In practice, ratification issues were only occasionally addressed by each
type of actors, with both NHRIs and NMIRFs possibly interacting on such
occasions. International normative developments led to some joint work.

* Although case studies revealed a few promising practices in those fields,
especially in relation to normative development, this work area has not yet
been fully invested by NMIRFs and the interactions with NHRIs were largely
inconsistent.

* There was scope in case studies for NHRIs to more actively engage with
NMIRFs on those matters, especially regarding ratification of international
and regional treaties, acceptance of individual communications, and lifting
of reservations. NHRIs continued to occasionally address the government
generally, instead of prompting the NMIRFs to deliver on these aspects of
their mandates.

Case studies also showed that there are some mandate areas that are common
to NHRIs and NMIRFs, and for which it is helpful that the two types of actors
coordinate activities, or run them together. It emerges that:

a.

Common mandate areas and roles were especially apparent as regards
human rights promotion, including awareness-raising and trainings, for either
general audience, target groups, including officials or service-providers. It also
appears that in some cases NHRIs and NMIRFs have worked together in the
production of human rights indicators and data.

These objectives not only appear to be occasional joint activities, but they also
seem to be in part construed as shared responsibilities of NHRIs and NMIRFs/
the government, as is legally the case under the CRPD, which attributes e.g.
awareness-raising to the government (Article 8 in particular) as well as a
promotional role to the NHRIs and other types of independent frameworks
(Article 33(2)). In line with CRPD scholars’ suggestions (see Chapter 1, Section
6), this leads in practice to NMIRFs and NHRIs coordinating their promotional
work, or running activities jointly.

Shared roles and joint activities have led to specific spelling out working

arrangements and distribution of activities, through action plans or
memorandum of understanding (see Finding 7).
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d. Thisis however only happening in countries where the NMIRF is mandated

and equipped to perform or at least organise those tasks. This was not the
case in one case study where the NMIRF remained focused on producing
reports, with the NHRI continuing to be default key bearer of promotional work
activities or producing indicators, together with civil society.

Findings show that some activities may correspond to similar mandates, but do not
amount to a joint responsibility within the national human rights systems. NHRIs
and NMIRFs consultations with civil society constitute a case-in-point.

a.

Engagement with civil society is a direct and essential responsibility of both
NMIRFs and NHRIs. This is an objective associated with NHRIs" nature as per
the Paris Principles, and many NHRIs have accumulated extensive experience
in that regard. Consultation with civil society is also one of the four main
‘capacities’ of NMIRFs, as defined in the OHCHR.

However, it is not a joint responsibility, rather a parallel imperative that both
NMIRFs and NHRIs have their own consultations and cooperation with civil
society. In one of the case studies, it is an explicit legal requirement of the
NHRI to cooperate with CSOs independently.

This does not prevent NHRIs from using their convening power and
experience to suggest ways for the government to step up its consultations
with CSOs, in view of making them meaningful. Experienced NHRIs may share
some of their expertise in consulting civil society to help emerging NMIRFs in
enhancing their capacities to reach out and consult CSOs in implementation
work as well as reporting and follow-up. Some case studies have shown that

it may be possible to organise joint consultations with CSOs at the occasion

of reporting, and do so while preserving the independence of NHRIs and
explaining the distinctive mandates of the two actors. NHRIs have also helped
CSOs to enhance their structures for presenting joint comments to state
reports and alternative reports.

However, NHRIs remain attentive to help NMIRFs in raising their consultations
capacities only as a transitory phase, in view of supporting the NMIRFs

in acquiring the capacity and contacts to carry such activities on its own.

The objective is to build the skills of the NMIRFs, and not to outsource
consultations to NHRIs. NHRIs’ provision of advice on how to make NMIRFs-
led consultations meaningful, does not prevent NHRIs from conducting their
own consultations, and remaining critical of the states’ consultations, if need
be, in their own reports, pointing, if appropriate, to ‘perfunctory procedures’
and criticising the government for not making enough efforts to receive
necessary inputs.
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In short, the emergence of NMIRFs appear to lead to a degree of re-distribution

of responsibilities within national human rights systems — allowing NHRIs to focus
on their accountability and monitoring functions and demand that the government
upholds its responsibilities in terms of human rights implementation and civil
society inclusion in decision-making processes. There is how an entry point within
government for enabling and tracking implementation, engaging in ratification
process, consulting with NHRIs and CSOs in these processes, etc. This may lead
to a transfer of responsibilities and activities that long-standing NHRIs have
played while substituting for a lack of central implementation coordinator within
government. Experienced NHRIs may also help raise the skills of NMIRFs, at

least in a transitory period, for e.g. running CSOs consultations, but NHRIs must
not substitute themselves to the weaknesses of NMIRFs’ mandates or capacities.
As case studies showed, active engagement with line ministries’ follow-up to
international recommendations is not the responsibility of the NHRIs, which should
only carry out an external independent monitoring, and demand that NMIRFs
perform their role. Last, findings also showed that there are areas where NHRIs
and NMIRFs can work jointly and may share responsibilities, as key actors in the
national human rights systems. This is the case for awareness-raising and trainings
on human rights. All such findings point to the fact that the potential interactions
between NHRIs and NMIRFs go far beyond ‘consultations’, as spelled out in the
existing OHCHR guidance on NMIRFs, and need to be further understood as well
as organised.

Finding 7. Several modalities can help organise NHRIs-NMIRFs interactions

As seen under Finding 6, NHRIs and NMIRFs carry out activities that are interlinked,
each in their respective roles. They may also organise joint activities, especially

in areas that can amount to shared responsibilities. As NHRIs and NMIRFs are
increasingly as two distinct central elements of national human rights systems,

it appears crucial to establish modalities that can enable smooth interactions
between NHRIs and NMIRFs. Case studies point to examples as to the forms that
such modalities can take.

A minima, where the NHRIs are members of the NMIRFs, inclusion on mailing

lists and participation in meetings are pre-requisites for interactions. This includes
membership and participation in sub-structures of the NMIRFs, such as specialised
commissions or working groups. Even in case studies where NMIRFs have rather
limited mandates and NHRIs are not full members of the mechanism, it has still
proven useful to designate a staff/establish a desk in charge of interacting with the
other actor, in view of ensuring proper communication and understanding of the
other'srole.

More advanced interactions can be facilitated by spelling out the expected roles

and functions of each actor, and where/when they intersect. Case studies have
shown that this can be done through:
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a. Legal provisions: In one case study, interactions between NHRIs and NMIRFs
are formally spelled out in the law, in particular in the legal framework of these
actors. This includes, for instance, spelling out the obligation to consult the
NHRI prior to reporting. This has the advantage of reducing potential friction
over the practical interpretation of the notion of independence, with no risk to
overlook the NHRI. The downside is that the NHRI might prevent itself from
carrying out certain activities — such as monitoring governmental follow-up to
international recommendations — as long as it is not explicitly provided for by
the law.

b. Memoranda of understandings: Some NHRIs and NMIRFs have entered a
memorandum of understanding, in view of coordinating activities in areas that
are a shared responsibility of NHRIs and NMIRFs, namely trainings and human
rights promotion.

c. Action plans: In some countries taken as case studies, NHRAPs foresee
which activities will be carried out with the NHRI. For instance, when it comes
to trainings of officials on human rights issues, NHRIs leaders and staff are
identified as resources for the ministries in running training activities.

In addition to planned interactions and meetings, case studies have demonstrated
how NHRIs and NMIRFs may also usefully entertain more ad hoc exchanges that
help in raising the quality of their respective activities — e.g. relying on NHRIs for
the provision of expertise, to keep each other informed of their roles and activities.
The mutual sharing of annual reports and invitation to their releases were identified
as occasions to inform of the main priorities of the two actors — yet only in one
country was the sharing of annual reports with the other actor and invitation at their
launches seemed to be done. On a more informal level, but also helping building
trust and knowledge about key human rights institutional actors nationally, NHRIs
and NMIRFs regularly use their own communication channels - including social
media — to inform their partners, CSOs or the wider audience about each other’s
activities.

Invitation to activities also offer spaces for more informal or interpersonal
exchanges. Such dialogues were presented in two case studies as very helpful

for the NHRI to explain the boundaries of its mandate and how it navigates
independence in practice, and avoid misunderstandings — especially when positions
fluctuate after a change of leadership.

Finding 8. Transparency of NMIRFs’ activities is important to raise
accountability towards the public and monitoring actors, yet more could be
done and NHRIs could enhance their review of NMIRFs’ actions.

Findings show that transparency of activities of the NMIRFs is instrumental to

ensure their accountability towards the general public and through monitoring
activities of NHRIs and CSOs. As seen in Finding 5, standing membership
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as observer is one way to ensure that NHRIs are informed of all activities of
NMIRFs, being able to participate in all meetings as well as being copied in all
communications.

Other important ways to remain transparent emerged through the case studies,
including:

a. Having a website featuring the work of, and documents produced by, the
NMIRF;

b. Ensuring that the legal basis of the NMIRF and its terms of references/
procedures are publicly accessible;

c. Producing an annual NMIRF activity report as well as an annual action plan;
d. Ensuring that the digital tracking databases have an online public version;

e. Publicising state draft reports for comments, and organising hearings for the
general public in addition to meetings with NHRIs and CSOs. NHRIs may also
cultivate transparency and publicise on their websites the comments they
submitted to the NMIRF for the state reports.

These techniques were applied inconsistently throughout the case studies. Usually,
NMIRFs used one or the other transparency measure only. The discussion on
NMIRFs' transparency and accountability — which is a key conversation in relation
to long-lasting governmental human rights focal points in thematic fields such as
gender equality mechanisms — is also not addressed in international guidance or
seminars gathering together NMIRFs.

In our case studies, NHRIs have generally remained timid in demanding NMIRFs’
transparency. Where NMIRFs do produce e.g. annual reports or work plans, those
did not appear to be reviewed by NHRIs. Much more could be done to make the
government accountable for its follow-up and implementation responsibilities
through NMIRFs.

Finding 9. NHRIs are insufficiently engaged in the development of
international norms and guidance on NMIRFs.

As the present analysis demonstrates, NHRIs have a direct interest in ensuring
that the NMIRFs' development contributes to enhancing the government’s human
rights compliance and its ability to deliver on its responsibilities. It would therefore
be useful that international guidance and resolution on NMIRFs would unpack

the implementation functions of NMIRFs, and ensure that the NMIRFs agenda
takes into account the meaningful contributions that NHRIs can offer. NHRIs'’
inputs would be instrumental to influence the normative developments and
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practical guidance on NMIRFs that are being developed since 2016. NHRIs could
contribute their views to: Human Rights Council’'s biennial resolutions on NMIRFs,
and OHCHR’s practical tools (guides and online hub) for NMIRFs as well as future
‘principles for NMIRFs’, should those be developed.

NMIRFs regularly act as vehicles for the definition of the country’s position as
regards the development of new international standards, offering avenues to
involve NHRIs and civil society. In some case studies this was explicitly part of
their mandates, and in several there was an excellent cooperation between the
NMIRFs (or the Ministry of Foreign Affairs generally) and the NHRI and civil society
in promoting international human rights standards. However, such cooperation
has in no cases so far been applied to international standards on NMIRFs, in
particular at the occasion of the UN Human Rights Council's resolutions, despite
four of the states selected as case studies playing a role in this field. This might be
explained in part because the drafting of the resolutions on NMIRFs is done by the
main sponsors, and negotiations mostly happen in Geneva, between Permanent
Representations. Even for states being part of the Group of Friends on NMIRFs
(four or our case studies), discussions are mostly Geneva-focused, with only one
capital-based NMIRF in our case studies being more involved in UN normative
developments.

On NHRIs side too, there has been a limited attempt to influence normative
developments, except for one NHRI taken as a case study, which has heavily
invested in influence normative developments around NMIRFs, in view of impacting
the ability of states to better implement human rights, and to ensure that the
development of NMIRFs build on existing laws and experiences of governmental
human rights focal points, and does not encroach on the role and functions of
NHRIs. That NHRI, being capital-based, has limited access in Geneva and was for
instance unsuccessful in its attempt to influence the 2022 resolution on NMIRFs.
GANHRI's Secretariat, that represents NHRIs in Geneva, would be ideally placed to
ensure that the impact of NMIRFs on NHRIs is duly reflected upon in resolutions
and guidance; but has so far refrained from engaging with the NMIRFs agenda
altogether.
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By way of conclusion, the authors wish to present a series of recommendations,
that NHRIs might consider and endorse in order to contribute to the ongoing
expansion of NMIRFs and ensure that NHRIS' voice is heard on the matter. These
recommendations are based on the legal and documentary analysis presented in
Chapter Tand on the empirical findings analysed in Chapter 4. It is suggested that
these recommendations are reviewed by a larger pool of NHRIs and their networks
for endorsement and presenting a common and strategic approach to input to and
ideally influence the NMIRFs agenda.

Generally, NHRIs tend to call for, and welcome, the establishment of a central
structure within government able to ensure human rights implementation by all
ministries, and value a more robust national system of international reporting

and follow-up#°® There are however some doubts amongst NHRIs as to whether
they should call for an NMIRF, if that would only lead to more timely reporting. As
seen in the study, the existence of an NMIRFs, even with very limited mandates
and no authority to trigger implementation by the line ministry, may be used as
an excuse by government to avoid engaging e.g. in human rights planning. NHRIs
should therefore be attentive to their messaging regarding NMIRFs, and have clear
demands as regards their development, if not conditions for their support. Poorly
designed NMIRFs may be counter-productive, and NHRIs may end up having to
substitute for their weaknesses.

The conclusion suggests recommendations that NHRIs may consider making prior
to the establishment of NMIRFs (1), and subsequently when in operation (2). It then
looks at how the existence of NMIRFs recomposes national human rights systems,
allowing NHRIs to be more strategic about their demands towards the government
(3). It recommends how NHRIs-NMIRFs may be organised (4). It finally looks at
recommendations NHRIs may pass to the international system as regards the
normative developments on NMIRFs (5).

1. RECOMMENDATIONS REGARDING THE ESTABLISHMENT OF NMIRFS
1.a. Legal bases of NMIRFs should be discussed with other key actors
within the national human rights system, and first and foremost NHRIs. They

may even be co-drafted with the NHRI. In any case, NHRIs should issue
recommendations on future NMIRFs’ legal basis, even if unsolicited. The
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legal basis can spell out the types of interactions that the NMIRF shall have
with the NHRI.

- Inspiration: In the Republic of Korea, a new NMIRF framework was co-drafted
by the NHRI and the Ministry of Justice; it includes provisions under which

the NHRI can suggest agenda items and shall be consulted ahead of certain
activities.

1.b. NMIRFs’ mandates should include implementation objectives,

ideally covering both international and regional recommendations follow-
up and national human rights policies and plans. Follow-up should not

be interpreted narrowly: It includes tracking implementation, as well as
effectively prompting line ministries into implementation. NMIRF may also
directly implement targeted activities. Engagement with international actors
on individual communications should also be spelled out, including access
to redress for recognised victims. Implementation also covers both legal
harmonisation with international law and effective operationalisation of
human rights policies and plans.

- Inspirations: In Moldova, the NMIRF is in charge of implementing the NHRAP,
as well as follow-up plans to international and regional recommendations,

and oversees the harmonisation of national legislation with international and
regional standards.

-> NHRIs may rely in their advocacy on treaty-body jurisprudence to demand
comprehensive NMIRFs’ mandates: In relation to Denmark in 2019, the UN
Committee on Economic, Social and Cultural Rights has expressly called on

the NMIRF's mandate to include the following activities: ‘(a) scrutinize the
compliance of draft laws with its Covenant obligations; (b) assess the impact of
laws and policies on economic, social and cultural rights, and (c) monitor the
implementation of recommendations made by the Committee and other human
rights mechanisms.

1.c. NMIRFs’ composition gathers all line ministries and relevant
governmental agencies — ideally represented by both senior/political and
technical staff. It is advisable to include NHRIs as standing members with
observing status. NHRIs shall receive all communications and be invited to
all meetings. However, they shall decide on their own terms the extent to
which they wish to participate (in case studies all attended to be informed,
but choose whether to take the floor or not), in line with their independence
status. This should cover all NHRIs in the country where there are several,
including thematic ones or NPMs and CRPD independent monitoring
frameworks when they are distinct from the main NHRI. NHRIs may also
recommend that NMIRF’'s membership includes representatives of statistical
offices, as well as, as observers, parliaments, the judiciary, and local
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authorities, all of whom have a role to play in human rights compliance and
implementation.

- Inspirations: The NMIRF of Portugal adopts a two-tier system of
representation of line ministries — two representatives, one at the political/senior
management level and the other at the technical level. The NMIRFs of Mauritius,
Moldova and Portugal include all NHRIs of the countries as standing observers
of the NMIRF. The latter decide their degree of involvement in the NMIRF's
activities. The Public Prosecutor and Parliament also have a standing observer
status in the NMIRF.

- Standards for NMIRFs developed by states themselves suggest NMIRFs
membership of key actors beyond the executive branch, as observers at least.
The 2020 Pacific Principles recommended that NMIRFs should ‘include
representation of all primary actors involved in the implementation of human
rights including, but not limited to, government ministries and agencies,
statutory bodies, parliamentarians, the judiciary, civil society, national human
rights institutions, traditional and religious leaders/groups, national statistics
offices and the private sector. Different levels of membership of the NMIRF may
be appropriate (e.g. full / observer members)’ (Principle 3.1.).

1.d. Organisation of NMIRFs: In order to preserve more in-depth forms
of interactions with civil society and NHRIs that have been developed in
thematic fields, as well as an advanced level of technical dialogues on
specific matters, NMIRFs can develop thematic sub-structures (working
groups, specialised commissions) for the development of thematic policies,
indicators, etc. By assigning responsibilities for sub-structures to line
ministries, the NMIRF can enhance, rather than channel or filter, access of
NHRIs and CSOs to policy-makers in specific thematic sectors. It is further
important that the NMIRF has a secretariat with enough resources to ensure
the smooth operations of the NMIRF, with specialised knowledgeable of
international, regional and national standards and systems.

- Inspiration: The NMIRF of Moldova has set up specialised commissions. The
Moldovan organisation entails thematic working groups for each of the treaties
to which the country is party. Relevant line ministries lead those commissions, in
which NHRIs participate.

1.d. Institutional anchorage has direct influence on the NMIRF's ability to
deliver on its mandate. In order to be able to trigger implementation by line
ministries, linkages to the Prime Minister’s or Presidential offices may be
advantageous.

- Inspiration: The NMIRF of Moldova is headed by the Prime Minister and the
Vice Presidents are the Minister of Justice and the Minister for Foreign Affairs
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and European Integration. Responsibilities for sub-structures are with line
ministries, depending on the theme. The Secretariat is located in the State
Chancellery (Prime Minister’s Office).

1.e. NMIRFs’ transparency: NMIRFs should produce an annual work plan
and annual activity reports. It should have a website, featuring all relevant
documents including its legal basis, terms of references and procedures.

- Inspiration: The Portuguese NMIRF has its own website featuring its
legal basis, annual workplan and activities reports as well as other relevant
documentation on its work.*?®

2. RECOMMENDATIONS REGARDING NMIRFS’ ACTIVITIES AND
OPERATIONS

2.a. The quality of state reports to, and engagement with, treaty bodies
can usually be improved, including the processes of consultations with civil
society. Even in cases where reports are submitted relatively on time, there is
usually scope to improve the quality of the reports: challenges and problems
should not be left to NHRIs and CSOs to raise in their alternative reports, but
are a substantial part of the state report, which should also provide statistical
as well as budgetary information. They also do not substitute for the need to
integrate inputs received from consultations in the state report.

- Inspirations: The NHRIs of Denmark and the Republic of Korea have assessed
the quality of state reports in their inputs to state reports and alternative reports,
respectively. The Danish NHRI also assess the quality of UPR mid-term reports
and follow-up information provided by the government to treaty-bodies. As

a yardstick to objectively assess the quality of state reports, the Korean NHRI
diligently refers to the treaty bodies’ reporting guidelines to state.

2.b. Procedures for effective follow-up must be in place. While having

a tracking tool and recommendation implementation plans are minimum
tools, follow-up procedures are more comprehensive, and must spell out
how recommendations will be evaluated and translated into action, how
NHRIs and civil society will be involved in this exercise, as well as how line
ministries will be responsible for implementing and reporting on actions.
Procedures should also be in place for NMIRFs’ engagement on individual
communications and execution of the subsequent decisions — including to
whom victims can address themselves for follow-up to such decisions.

- Inspiration: The Republic of Korea’s NHRI has spelled out the need for
institutional mechanisms to ensure the implementation of the treaty-body
decisions based on individual communications, so that effective remedies
including personal compensation can be reviewed.
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2.c. The adoption and implementation of National Human Rights
Action Plans should be considered as a key instrument to operationalise the
implementation objectives of NMIRFs, in particular national policy objectives.
Those should include NHRIs recommendations and results of CSOs
consultations. Follow-up to international and regional recommendations
shall also either be integrated in NHRAPs and/or be dealt with in shorter-
term recommendations implementation plans. Activity reports on those
plans should be prepared on a regular basis, and measures taken by the
NMIRFs and the political leadership in case of lack of progress. Tracking
databases should be public, maintained by the NMIRFs, and cover all
implementation measures and activities identified by both types of plans.
NHRIs recommendations and comments should also be included, ensuring
that the digital tracking databases have an online public version.

- Inspirations: The Moldovan NMIRF is responsible for the NHRAPs of Moldova,
with local authorities obliged to produce their own local human rights action
plans. Implementing agencies have an obligation to report progress annually,
and the NMIRF reviews progress and reacts if need be. The NHRARP takes

into account the latest international recommendations, yet the NMIRF also
produces short term implementation plans for international recommendations.
Tracking of their implementation is reflected in an online digital tool in which
NHRIs and CSOs may include comments. In the Republic of Korea, the NHRI
has spelled out the different interventions of the NHRI in connection with the
NHRARP and there is a legal obligation of the NMIRF's chair to report progress
on implementation.

2.d. NMIRFs should promote international ratification of treaties -
including optional protocols, acceptance of individual communications
and lifting reservations, as well as consult NHRIs when defining

the position of the state on international normative developments.
Promoting ratifications is a key function of NHRIs, spelled out in the Paris
Principles — on which depends the effective universality of human rights
standards. The creation of NMIRFs provides an opportunity for NHRIs to
channel their demands for ratification of treaties and being part of the state’s
contribution to international developments. It constitutes an entry point to
strategic engagement and sustained discussions on these matters between
the NHRI, the government and the Parliament, which is an actor often
represented in NMIRFs' membership.

- Inspiration: The Portuguese NMIRFs'legal basis explicitly provides it with

a mandate to promote ratification and coordinate the position of the state in
international forum. The NMIRF has in practice organised consultations with
CSOs to receive inputs and ideas in view of initiatives taken by the country at the
UN Human Rights Council, leading to the adoption of HRC resolutions.
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2.e. Holding NMIRFs accountable: NHRIs' responsibilities entail advising
and monitoring how the government organise its human rights activities.
They should therefore make recommendations relating to the establishment
and operations of the NMIRFs. NHRIs could usefully include a section on
their (annual) reports reviewing the effectiveness of the NMIRFs - akin to
treaty bodies’ concluding observations which usually start with a review of the
states’ human rights structures and institutions.

- Inspiration: The Danish NHRI has made recommendations for enhancing the
Danish NMIRFs effectiveness, in its 2020 UPR alternative report.

3. RECOMMENDATIONS ON DISTRIBUTION OF ROLES AND
RESPONSIBILITIES IN NATIONAL HUMAN RIGHTS SYSTEMS FOLLOWING
THE EMERGENCE OF NMIRFS

3.a. Where NHRIs are not yet established or weak, and governmental
human rights focal points or NMIRFs exist, the latter have a special
responsibility to ensure the establishment or reinforcement of NHRIs.
All countries are recommended by treaties bodies or during the UPR reviews
to establish or reinforce NHRIs. NMIRFs therefore have the responsibility to
make this happen. The creation of the NHRI might entail redefining the roles
of different actors within the national human rights system. NMIRFs have a
special duty to explain the distinct and complementary roles of NHRIs and
NMIRFs, and to remain careful that their existence is not used as a pretence
for lawmakers to dismiss the relevance of establishing or reinforcing NHRIs.

= Inspiration: NHRIs may rely on the state obligations in CRPD Article 33

to underline the necessity to set up both a governmental/interministerial
mechanisms as well as an NHRI/independent framework, with the former
responsible for implementation, and the second for independent monitoring, as
well as human rights protection and promotion. Promotion and data gathering
may be conceived as a shared task, as Articles 8 and 31 of the same treaty
establish obligations of the government in those regards. Articles 4 and 33(1)
further spell out the obligation for the government to involve rights-holders and
CSOs in both implementation and monitoring.

3.b. NMIRFs shall nurture NHRIs and CSOs contributions to reporting
processes - offering opportunities to meaningfully comment on draft state
reports, as well as ensuring an understanding within the government that it

is expected from international actors that NHRIs and CSOs would also use
their rights to submit independent and alternative reports to the international
systems. Itis up to NHRIs to decide on the strategy they wish to adopt in
terms of using one or the other options, or both. NMIRFs have a responsibility
to ensure that NHRIs and CSOs can exercise their alternative reporting rights
without reprisals.
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- Inspirations: The NMIRF of Denmark values the contributions made by the
NHRI, the NPM and CSOs, whether those are made as comments to the draft
State report or as alternative reports. It assesses that that such contributions
help in improving reports as well as preparing for reviews, and identifying critical
questions that may be asked. The NMIRF further organises, so far with the
NHRI's support (see below recommendation 3.d), public hearings in which the
views of the general public are sought. It also invited the NHRIs and CSOs to
provide views before accepting/noting UPR recommendations, and to comment
on draft follow-up responses. The NHRI has developed advanced techniques

in view of influencing international reviews of Denmark, such as reaching out

to Copenhagen-based embassies to advocate for messages to be passed on by
reviewing states during the UPR.

3.c. Implementation responsibilities are with the NMIRF, whereas
NHRIs can focus on their accountability role. NMIRFs shall implement
and track implementation of human rights activities, and NHRIs focus on
independent monitoring of governmental responsibilities. Where NMIRFs
exist, NHRIs have redefined their activities and no longer substitute for the
lack of governmental focal structure: for instance, they have not engaged in
systematic tracking of implementation of recommendations through a digital
database, but demand that the NMIRF does so. In turn, they can engage

in independent monitoring, which can take different strategies, including
demands to NMIRFs to devise and share implementation action plans,
progress reports that they shall receive from line ministries, or targeted
requests to line ministries, or focusing on surveys investigating actual impact
of governmental policies on rights-holders, etc. The emergence of NMIRFs

is therefore an opportunity for NHRIs to hold the government further
accountable and reminds it of its responsibilities, and avoid substituting for its
lack of action in e.g. suggesting actions to be taken by line ministries or tracking
implementation. In other words, the rise of NMIRFs provide an opportunity for
NHRIs to push back to the government some functions that it substituted for.
Furthermore, NHRIs now have an avenue to strategically address advocacy
pleas and enter into structured discussions on processes that fall part of the
NMIRFs’ mandates, for which their NHRIs’ messages would otherwise be
generally addressed as recommendations to the government. Promoting treaty
and protocol ratifications, lifting of reservations and acceptation of individual
communications procedures appear as prime examples of areas where the
creation of the NMIRF provides for a clear interlocutor.

- Inspiration: The NHRI of the Republic of Korea interrogates the follow-up
reports of the state and asks questions at the national level. It has requested

the government provide it with any reports the state authorities have written on
implementation. In relation to its own recommendations, the NHRI may inspect
the status of compliance and, may publish the information provided by the
heads of relevant agencies, and the results of verifying and inspecting the status
of compliance.
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3.d. Defining, a minima, a strategy on international reporting and follow-
up. Independence of NHRIs is especially crucial to maintain in relation to
reporting and follow-up. As findings show, NHRIs may approach the matter

in different ways, and may decide the extent to which they find it more
strategic to comment on draft state report or report independently, or do both.
International and regional actors, as well as GANHRI, have clear expectations
that NHRIs should in any case submit own alternative reports, to identify issues
that were not included in the state report, believed to be misrepresented in the
state report and alert the treaty bodies to any limitations on their own mandate
and functioning. NHRIs should have a strategy on how much they are willing
to comment on the drafting of the state report, in the meetings, comments,
etc. and which issues they are prepared to comment upon and which not, in
order to ensure their independence. Case studies have also shown that NHRIs’
strategy on reporting may now mix a variety of options. NHRIs increasingly
ponder the need to send physical delegates to review vs online participation,
can maximise impact with a strategic timing of submissions (e.g. submit
alternative reports only when the actual review is planned by the treaty body,
in order to send the most up-to-date information and make up for delays
between state reports submissions and scheduling of the reviews), use other
avenues offered by treaty bodies for NHRIs to contribute to reporting cycles
(e.g. contributions to LOIPRS), or devise new advocacy tools (e.g. meeting

with embassies prior to UPR reviews). NHRIs may also decide to publish in
full transparency their comments to the state reports on their websites. Case
studies showed that there might be a learning curve for NHRIs to contribute
to international reporting, but that with experience and relevant internal
organisation, it can effectively contribute to reporting with less resources;

the creation of NMIRFs seem to have played a role in enhancing NHRIs
engagement in reporting where the latter did not invest much in the past. Last,
NHRIs' reporting strategy may also depend on the political context and the
availability of other avenues for human rights protection and dynamics, both at
regional and national levels.

- Inspirations: In the Republic of Korea, which is not covered by regional human
rights systems, the NHRI places high emphasis on international reporting

and follow-up. It comments all draft state reports and align both its internal
strategy and its organisation to reflect in part the framework at the international
level. It has a number of divisions, teams and committees to facilitate its work.
These Divisions and other groupings, therefore, appear to assist the NHRCK in
responding to specific treaty bodies and move towards a more integrated system
whereby mechanisms and infrastructure is mutually reinforcing. In Denmark, the
NHRI is one of the rare NHRIs that submitted a voluntary mid-term report under
the UPR, during the second cycle. It has also used in three occasions, under the
CAT and the ICCPR, the possibility to send independent information as part

of the follow-up procedure developed by treaty bodies. It however also answers
requests from the NMIRF to comment on follow-up measures, and published on
its website all inputs sent to the NMIRF.
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3.e. Shared responsibilities of NHRIs and NMIRFs may lead to joint
activities: In line with the CRPD, awareness-raising and training on rights,
as well as data collection and the identification of human rights indicators,
fall both under the mandates of NHRIs and NMIRFs, and appear to be areas
where joint activities may be organised without hindering the independence
of NHRIs nor challenging their capacities to remain critical in other types of
functions and activities.

- Inspirations: In Mauritius, the NHRAP, overseen by the NMIRF, foresees that
trainings of officials on human rights issues are a shared responsibility to be co-
organised with the NHRIs of the country. In the Republic of Korea, when adopted,
the new National Human Rights Policy Framework Act will provide for a legal
framework for joint work between the National Human Rights Commission of
Korea, central administrative agencies and local governments on human rights
promotion and education, establishing an obligation to cooperate between the
different actors.

- The OHCHR has been supporting NHRIs to open up existing Memorandum
of Understanding with Central Statistical Offices to NMIRFs, to have a tripartite
framework to produce human rights data.

3.f. NHRIs and NMIRFs may temporarily work together to raise one
another’s capacities on matters where they are both involved, with
distinct responsibilities. A common example is that NHRIs may have

long experience in consulting with civil society, which is a key capacity that
NMIRFs must have, according to the UN. NHRIs may support NMIRFs

in their consultations, yet ultimately, NHRIs do have their own separate
obligation to consult and cooperate with civil society independently. It cannot
be merged, in the long run, with the NMIRFs' responsibility to engage with
civil society. NHRIs may help ensure that NMIRFs identify relevant CSOs,
invite and engage meaningfully with a diversity of CSOs, and may support
CSOs in organising themselves in view of reporting processes. They may also
support the first consultations organised by NMIRFs as a way to raise their
capacities. However, this should be transitory and should in no case be seen
as outsourcing NMIRFs' engagement with CSOs, nor replace NHRIs' own
engagement with CSOs. Capacity development may go both ways: NMIRFs
in case studies where NHRIs have not had a long experience in reporting
appear to play a role in raising knowledge of NHRIs on reporting cycles and
opportunities, including of options for NHRIs to participate in their own right.

- Inspiration: The Danish NHRI has invested in mobilising civil society and the
public in general around international reporting issues — e.g. supporting in 2010
the establishment of an UPR Committee composed of CSOs. It has played a
key role in ensuring that CSOs are invited to NMIRF's meetings, whenever the
NHRI is invited too. It has supported the NMIRF in organising public hearings
with the general public and CSOs in the preparation of state reports, yet has so
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far managed to do so while explaining its independent role, being mindful of not
substituting to the NMIRF, as well as pursuing its own engagement with CSOs.

4. RECOMMENDATIONS FOR ORGANISING NHRIS-NMIRFS
INTERACTIONS

4.a. NHRIs and NMIRFs should consider formalising their interactions.
NHRIs-NMIRFs interactions are potentially numerous as well as multiform,
engaging in similar areas with distinct yet interlinked functions (e.q.
international reporting), or undertaking joint activities on matters of shared
responsibilities (e.g. awareness-raising and trainings), as well as temporary
support to reinforce skills and capacities. The intensity of interactions may call
for formalising the expected contributions and interactions between the two
actors. It is however important that in any circumstances, it remains up to the
NHRI to decide the extent to which it is involved in any activity, out of respect
of the principle of independence of NHRIs.

- Inspiration: Case studies showcase different ways to formalise interactions
between NHRIs and NMIRFs, including: providing specifically in the law the
different ways in which NHRIs are involved in NMIRFs activities (Republic of
Korea); entering a Memorandum of Understanding (Moldova) or agreeing on
activities to be performed together, with leading/supporting roles assigned,
through action plans (Mauritius).

4.b. Dialogues and ad hoc interactions may contribute to a good
understanding between NHRIs and NMIRFs, including on their respective
roles and how NHRIs wish to navigate independence in their interactions
with the NMIRF. NMIRFs and NHRIs should consider inviting each other to
their public activities, and maximise opportunities to develop relationships
outside of formalised interactions, with a view to drawing on each other’s
expertise, acknowledging the important roles of each actors as well as raising
understanding between the institutions.

- Inspiration: In Mauritius, NHRIs (including thematic ones) and the NMIRF
share with each other annual reports and invite each other to their releases, this
being an occasion to inform of the actors’ main priorities. They also regularly use
their own communication channels — including social media - to inform their
partners, CSOs or the wider audience about each other’s activities.

4.c. NMIRFs and NHRIs should establish focal points for interactions.
The establishment of a focal point/desk/directorate for consultations with
NHRIs and CSOs within the NMIRF’s secretariat helps ensure a qualitative
and meaningful process. It builds capacities and ensures sustainability in
procedures and institutional memory — especially as NMIRFs may have a high
degree of turnover. Similarly, it has proved useful for the NHRIs to identify

a contact point for the NMIRFs within its technical/expert staff level, in
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addition to the official representative of the NHRI who is usually at leadership
level (e.g. deputy-Ombudsperson). NMIRFs contact points within NHRIs
may ensure engagement with the NMIRFs, monitoring of its work (review of
outputs and annual reports, etc.), but also remain attentive to international
guidance and resolutions on NMIRFs. Such yardsticks may be useful to
advocate for more effective NMIRFs nationally.

- The Danish NHRI has identified a contact point within its staff for all matters
relating to the Danish NMIRFs — even though the NHRI is not a standing
observing member of the NMIRF but only an occasional guest in its meetings.
The contact point ensures an in-depth knowledge of the NMIRFs’ activities.

She prepares interventions and accompanies the managers representing the
NHRI when invited by the NMIRF. In addition, the NHRI has a researcher and
an advisor in its international department following international developments
pertaining to the NMIRFs.

- Establishing a desk for NHRIs and CSOs consultations within the NMIRF is a
recommendation of the OHCHR (2016 Practical Guide, page 22).

4.d. Navigating independence in interactions with NMIRFs: While
NHRIs should maximise the use of opportunities to engage with the NMIRF,
it is still crucial for NHRIs to continue to be vigilant in their role within the
NMIRF. NHRIs may come up with an engagement strategy vis-a-vis the
NMIRF that maintain their independence. The study points to areas of work
where functions are interlinked yet distinct — and where independence is
crucial, while in other fields that emerge as shared responsibilities (e.qg.
awareness-raising and trainings on human rights), joint work can be done and
maintaining independence may be less of anissue.

- Inspiration: Some NHRIs have established criteria as to what it considers
appropriate to contribute to or not (e.g. in Moldova) and if necessary ensured
that this was clearly spelled out in either legal bases of the two actors (Republic
of Korea) or in shared documents (memorandum of understanding or action
plans).

5. RECOMMENDATIONS REGARDING INTERNATIONAL LAW, GUIDANCE
AND OVERSIGHT ON NMIRFS

As seen in Chapter 1, there are still a number of gaps in international guidance and
oversight of NMIRFs. Based on case study findings and areas of NMIRFs’ work that
emerge as strategic for NHRIs, key messages could be addressed to the UN and
international actors.

5.a. Key messages for the development of international guidance on
NMIRFs by the OHCHR and norms by the HRC:
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* Measuring success of an NMIRF should not be determined by the number
of reports submitted on time, but on effective implementation of the
recommendations by the government;

* The addition of the ‘I’ for implementation in ‘NMIRF’ by the HRC in 2019
provides an opportunity and a mandate for the OHCHR to revisit its 2016
guidance and unpack implementation responsibilities of those structures.
NMIRFs themselves, in recent seminars, have underlined that they often
have wide mandates covering national human rights policies and plans;

* Essential international follow-up dimensions are also left out from the
existing guidance on NMIRFs, such as implementation of decisions taken
by treaty bodies in connection with individual communications. Concrete
guidance would be needed, including in terms of victims' access to redress
and reparations following a favourable decision by treaty bodies;

* Some questions that deserve further reflexion and operational
guidance pertain to whether NMIRFs may engage not only in triggering
implementation by line ministries, but also to some extent in the direct
organisation of implementation activities (e.g. human rights trainings, legal
harmonisation, etc.). So far, the NMIRF guidance does not foresee direct
activities, yet many NMIRFs engage in some types of direct implementation.
Another conundrum pertains to the integration of NHRAPs and
Recommendations Implementation Plans, which remains a complex matter
and an operational challenge for states;*’

* OHCHR practical digital tracking tools (NRTDs) should include a standard
option for NHRIs to contribute views on recommendations implementation.

5.b. Key messages on NMIRFs oversight by treaty bodies and other
types of international reviews:

* Treaty bodies systematise their oversight of NMIRFs structures, based on
occasional practices (see ICESCR 2019 conclusions in relation to Denmark)
and the wide experience of treaty bodies in reviewing governmental
thematic structures, e.g. in the field of gender equality and disability.**®

* Treaty bodies may facilitate the involvement of NHRIs in international
reviews and processes by: providing guidance on NHRIs" implications in
individual communications, issuing precise recommendations,**° and
ensuring predictability of reviews and follow-up activities.>%°

5.c. Avenues for direct advocacy: NHRIs are always invited by the OHCHR
to NMIRFs-related activities and seminars, with online participation possible:
NHRIs may consider participating more actively and voice their messages

in these fora. They may also answer surveys and provide inputs on a regular

131



RECOMMENDATIONS

basis in the context of the treaty bodies reform process. However, influencing
norms and guidance development in Geneva may be one-step removed,

and better conducted by GANHRI, which represents NHRIs in Geneva and is
better connected to liaise with Permanent Representations involved in the
drafting of HRC resolutions on NMIRFs, to ensure that the support to NMIRFs
does not come at the expenses of NHRIs.

5.d. NHRIs networks: GANHRI could usefully initiate a strategic dialogue
with the Group of Friends on NMIRFs and upcoming network of NMIRFs

to ensure that the voices of NHRIs are heard in NMIRFs-related activities,

in particular to insist on the implementation responsibilities of NMIRFs. It
would also be well placed to analyse if the level of UN financial support to
NHRIs as well as the political attention towards NHRIs has changed with

the emergence of the NMIRFs agenda (measuring the number of UPR
recommendations on NMIRFs and NHRIs in UPR reviews over time, for
instance). In addition, regional NHRIs networks could have similar discussions
and interactions where regional human rights systems exist and appear to
have an increasing interest in government reporting and follow-up structures
(as seen in Chapter 1, Section 5). GANHRI and regional networks would also
be well placed to host discussions and raise knowledge amongst NHRIs
about the rise of NMIRFs and their implications for NHRIs, alerting them to
opportunities for enhancing national human rights systems as well as the
issues to which they should remain attentive.

Generally, there are increasing discussions, amongst NMIRFs and their supporters
(e.g. Universal Rights Groups, OHCHR) to define minimal normative standards

for NMIRFs. Now is therefore the time for NHRIs collectively to spell out the
expectations for standards that would ensure that NMIRFs add value to those for
national human rights systems and its constitutive actors. As more and more states
are considering establishing NMIRFs, individual NHRIs should use international
guidance and practice on NMIRFs to advocate for NMIRFs with the most useful
mandate and composition in the national context. This study hopes to be a key
contribution for this new important area of action to happen.
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Mauritius 2022 (note 211) Section F.

Ombudsperson for Children’s Office, Annual Report 2020-2021, where the
CRC and CRPD are integral to the report and their activities.

Provedor de Justica 2021 (note 277).
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unpack guidance and recommendations for focal points and coordination
mechanisms within government. ‘In addition to keep scrutinising NHRIs,
Treaty Bodies could enhance their examination of governmental focal points
in charge of human rights implementation and follow-up, at the occasion of
their reviews of state reports. This can draw on the experience of the CEDAW
Committee in reviewing gender equality mechanisms and of the CRPD
Committee. As CRPD Article 33(1) constitutes an anchor point in international
human rights law, the CRPD Committee could be a driver to unpack guidance
and recommendations for focal points and coordination mechanisms within
government. See DIHR, Submission to Call for Inputs on Questionnaire in
Relation to Implementation of GA Resolution 68/268 (2022).

As requested by the NHRI of Guatemala in 2022: ‘The concluding
observations and recommendations of the treaty bodies have been useful to
Cuatemala’s Ombudsman Institution to supervise the human rights situation
in the country. Nevertheless, on several occasions the recommendations

are very general, they are not measurable, they are not achievable and

there is no indication of temporality, which diminishes the effectiveness of
the recommendations. It is necessary that the presidents of the different
Mechanisms develop standardized techniques and methods to issue more
quality and usefulness recommendations. See Procurador de los Derechos
Humanos de Guatemala 2022 (note 497).

As demanded by the Greek NHRI in 2020. See Greek National Commission

for Human Rights, Communication to the President of the UN General Assembly
and the co-facilitators for the review of the UN human rights treaty body system
(2020).
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Since 2016, the United Nations have strongly encouraged the creation of National
Mechanisms for Implementation, Reporting and Follow-up (NMIRFs). Such
governmental actors are rapidly spreading around the world, and principles

on NMIRFs are being discussed. How does this new development recast ideal
models for national human rights systems, and how does it impact independent
National Human Rights Institutions (NHRIs)?

Based on extensive research exploring NHRIs-NMIRFs interactions in five
countries (Denmark, Mauritius, Moldova, Portugal and the Republic of Korea),
Sébastien Lorion and Rachel Murray point to major changes in local human rights
implementation that may be induced by the development of NMIRFs.

This study is part of a DIHR independent research agenda critically exploring the
‘domestic institutionalisation’ dynamics at play in the field of human rights. While
the study is first and foremost raises academic knowledge on the opportunities
and risks arising from the development of NMIRFs, the studies goes one step
further and makes a series of recommendations that considered, especially from
the perspective of NHRIs, for the future normative and practical developments of
NMIRFs.

The study is a part of the MATTERS OF CONCERN working paper series focusing
on new and emerging research on human rights across academic disciplines.
Papers are available online at www.humanrights.dk.
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